REF ERENCE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) | 


Vou. 6, No. 3 
(A. D. 1423-1449) 
Paces 177-283 


MARCH 1947 


*UNITED STATES GOVERNMENT PRINTING OFFICE, WASHINGTON : 1947 


For sale by the Superintendent of Documents, U. S. Government Printing Office 
Washington 25, D. C. Price of single copy varies depending on size. 
Subscription price $2 per year. 





Reported, indexed, and edited 
under the direction of 
W. CARROLL HUNTER, Solicitor 


By 
I. J. LOWE 


Attorney, Office of the Solicitor 








ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), andj5 
(1946) respectively: 


Citations in Agriculture Decisions: Volume No. and Page 
Statutes, orders, ete_._........-..-- 1:811; 2:796; 3:1179; 4:1011; 5:937 
Agriculture decisions. _........--.- 1:815; 2:801; 3:1185; 4:1015; 5:940 
Court decisions. .................. 1:8}7; 2:804; 3: VISE; 4: 1021. 5:046 
Decisions overruled by Secretary of Agri- 
URINE, os a aie eee ees 1:819* 
Citations in Court Decisions: Statutes, 
CNR, GN ee ee ere 2:799; 3:1182; 5:938 
Appeals from Secretary’s decisions (actions 
for review by courte)... ........=...- 1:820; 2:806; 3:1193; 4:1024; 5:948 


Dispositions of Appeals (actions for re- 
view) from Secretary’s decisions by 


CORI a ha et eee eae Ne ees 1:821; 2:808; 3:1194; 4:1025; 5:949 
Agriculture Decisions cited by courts and 
other anthorities...... = <2 -- eas 1:821; 2:809; 3:1195; 4:1027; 5:950 
Commodities involved in proceedings____ 1:822; 2:810; 3:1196; 4:1028; 5:951 
Decisions and docket numbers arranged 
in consecutive order. -........-....-- 1:823; 2:811; 3:1200; 4:1031; 5:953 
Docket numbers and decisions arranged 
in conseoutive:order. ..... 2.22 cscne 1:825; 2:813; 3:1203; 4:1034; 5:956 
Cumulative lists of decisions: 
Agriculture decisions reported__-_--- 1:829; 2:815; 3:1206; 4: 1037; 5:959 
1942 PACA decisions hitherto unre- 
VGMtGG. 2 us. Sees ene ee era 4:1043; 5: 965 
1943 PACA decisions hitherto unre- 
Ported. 24 2. oan oot cata os 
Prior decisions explained _ ---__- 2:803; 3:1190; 4:1020 (distinguished) 
5:944 
Prior decisions followed _ -_--_--- 2:803; 3:1190; 5:944 
Court decisions published _ _ ~~ __-__-- 2:821; 3:1212; 5:IV-VI 
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*HISTORICAL NOTE 
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decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. Jn re Albert Bree, 3 A. D. 255 


(1944).—Ed. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 

* statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150, Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D, 1423) 
















In re Misstssipp!t VALLEY Stock Yarps. P&S Doc. No. 1558.* Decided March 


5, 1947. 





Increase in Rates and Charges 






Respondent’s request for an increase in certain of its rates and charges because 
of increased expenses of operation of its business, granted.** 






Prescription of Rates and Charges Constituting ‘Rule’? Under Administrative 
Procedure Act—Effective Date of Order 







Since an order prescribing rates and charges constitutes a “rule” by definition in 
the Administrative Procedure Act, and it does nct appear that good cause 
exists for making the increases in respondent’s rates and charges effective 
immediately, the order herein shall become effective thirty days after its 
service on the parties as provided in section 4 (c) of the Administrative 







Procedure Act.** 






Wimer J. Scott for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. John C. Kappel, Jr., of St. Louis, Missouri, for respondent. 

_ Mr. John J. Curry, Hearing Examiner. 

Decision by Thomas J. Flavin, Judicial Officer. 









SUPPLEMENTAL ORDER 






In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seg.), raies were prescribed, for the respondent, Mis- 
sissippi Valley Stock Yards, in an order issued on May 20, 1946 (5 
A. D. 363). Upon petition of respondent, the rates and charges thus 
prescribed were modified by an order dated September 25, 1946 
(5 A. D. 683). 

On February 6, 1947, the respondent filed a petition for an increase 
in certain of its rates and charges because of increased expenses of 
operation. The answer of the Production and Marketing Administra- 












*This is the Judicial Officer’s second decision involving the Administrative Procedure 
Act, 60 Stat. 237 (Pub. Law 404, 79th Cong., 2d Sess.), approved June 11, 1946. 

Prior decision under the Administrative Procedure Act handed down by the Judicial 
Ofiicer will be found in 5 A. D. 817, and one by the District Court of the United States for 
the Northern District of Ohio, Eastern Division (1946), 6 A. D. 72.—Ed. 

**Reference to other points involved in this case will be found in Index-Digest in this 


177 















issue of Agriculture Decisions.—Ed. 





178 PACKERS AND STOCKYARDS ACT, 1921 6 A. D, 


tion, filed Febraury 24,.1947, recommends that the increases requested 
by respondent be ordered on condition that the increases be effective 
for a period of only one year, after which basic rates will again become 
effective, and that respondent file certain reports as hereinafter pro- 
vided. The Production and Marketing Administration also recom- 
mended in its answer that the request of the respondent for a waiver of 
the ten days’ notice of changes in rates and charges, as provided in the 
Packers and Stockyards Act, be granted and that said proposed 
changes be permitted to go into effect one day after the issuance of an 
order herein. 

Notice of the filing of the respondent’s petition was published in the 
Federal Register on February 13, 1947, and no objections have been 
filed. 

Accordingly, subject to the provisions hereinafter mentioned, re- 
spondent shall forthwith publish and file a supplement to its tariff 
providing for the following rates and charges for yardage: 


Yardage on all classes of Original Receipts and Resales in Commission 
Division: 

Cattle*_ 55 cents per head 

Calves** 36 cents per head 

I a tn te aie tl oe etn 20 cents per head 

enn ONIN a a i es 12 cents per head 

forece and mules... .................2+...~. 0) cone per nese 
Livestock consigned direct to packers: 

RRM as ee Sent ecu spas cceoacecaas es: eh OOMES URE Gee 
cents per head 
cents per head 

Sheep and goats__----- j cents per head 


All other rates and charges of respondent shall continue in effect 
without change. The rates and charges set out above shall remain 
in effect for a period of one year from the effective date hereof, after 
which basic rates shall again become effective unless otherwise ordered. 
The respondent shall file with the Livestock Branch, Production and 
Marketing Administration, a report on July 20, 1947, and on January 
20, 1948, which report shall be substantially in the form of and shall 
contain the same type of information as does Exhibit A attached to 
the respondent’s petition, referred to above. 

Section 4 (c) of the Administrative Procedure Act (Pub. L. 404, 
79th Cong., 60 Stat. 237), provides: 

The required publication or service of any substantive rut (other than one 


granting or recognizing exemption or relieving restriction or interpretative rules 
and statements of policy) shall be made not less than thirty days prior to the 


*Cattle are bovines weighing 400 pounds and over. 
**Calves are bovines weighing less than 400 pounds. 
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effective date thereof except as otherwise provided by the agency upon good cause 
found and published with the rule. 

An order prescribing rates and charges is, by definition, a “rule” under 
that Act. Since it does not appear that good cause exists for making 
the increases in the respondent’s rates and charges effective immedi- 
ately, this order shall become effective thirty days after service hereof 
cn the parties. 










(A. D. 1424) 
















In re Stoux Ciry Stock Yarps Company. P&S Doc. No. 425. Decided March 19, 


1947. 






Increase in Rates and Charges—Effective Date of Order 





Respondent’s request for an increase in certain of its rates and charges because 
of increased expenses of operation of its business, granted, subject to con- 
ditions stated herein, and since increases in respondent’s labor costs are 
retroactive to November 1, 1946, the prescribed rates may be made effective 
on March 24, 1947,* and shall continue for a period of one year thereafter 
unless modified or extended.** 








Mr. John B. Poindexter for Livestock Branch, Production and Marketing Admin- 
istration. Messrs. McFarland € Sellers, of Washington, D. C., for respondent. 






Decision by Thomas J. Flavin, Judicial Officer. 






SUPPLEMENTAL ORDER 











On February 17, 1947, the Sioux City Stock Yards Company filed a 
petition requesting modification of the prior orders in this proceeding 
to enable respondent to increase its yardage rates. ‘The basic order was 
entered in this proceeding on December 13, 1934, and has since been 
modified by numerous supplemental orders, the most recent being an 
order entered July 3, 1946 (5 A. D. 526). The ground for the re- 
quested increase in rates is a general increase in wages to labor em- 
ployed on the stockyards which the petition states had to be made 
in order to prevent the closing-down of the yards. ‘The petition recites 
that the general wage increase is retroactive to November 1, 1946, and 
will result in additional labor costs for respondent’s fiscal year ending 
October 31, 1947, of $73,599.91. The petition estimates that the in- 




























*This decision apparently holds that section 4 (c) of the Administrative Procedure 
Act modifies section 313 (7 U. S. C., § 214) of the Packers and Stockyards Act, relating 
to effective date of an order which constitutes a “rule’’ under the Administrative Procedure 
Act.—Ed. 

Other decisions handed down by the Judicial Officer will be found in 5 A. D. 817; 6 
A. D. 177; 6 A. D. 181, and by the District Court of the United States for the Northern 
District of Ohio, Eastern Division (1946) ; 6 A. D. 72.—-Kd. 

**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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creases in rates sought would raise respondent’s gross income by 
$64,160.80 and the petition points out that the respondent’s actual net 
earnings for the fiscal year ending October 31, 1946, was approxi- 
mately $32,000 less than a 614 percent return on the official valuation 
of its property used and useful for stockyard purposes. The petition 
is supported by exhibits containing data as to respondent’s financial 
status and prospective earnings. Notice of the petition for modifica- 
tion was published in the Federal Register on February 27, 1947, but 
no objection was received from users of the yards. On March 8, 1947, 
the Livestock Branch, Production and Marketing Administration, 
filed an answer rec ommending that respondent be granted the increases 
sought for a period of one year. 

Accordingly, subject to the conditions mentioned below, respondent 
shall forthwith publish and file a tariff amendment setting forth the 
following rates for yarding livestock : 


Cattle: 
Rail 50 cents per head 
Truck 50 cents per head 
Direct 25 cents per head 
Resale—Commission Division 50 cents per head 
eee —Dealers to Country Purchasers__--~----~~- 10 cents per head 
21 cents per head 
Calves: 
Ns ene ee oe a 35 cents per head 
ee rie _ 85 cents per head 
Direct. 17144 cents per head 
Resale—Commission Division-_._._____-__-------_- 35 cents per head 
Resale—Dealers to Country Purchasers___-~-----. 7 cents per head 
NIN sen 2 nen ee ee 15 cents per head 
Hogs: 
19 cents per head 
TN eo ee een a= cee 
Direct 9% cents per head 
Resale—Commission Division 19 cents per head 
Resale—Dealers to Country Purchasers bcs ateacats 4 cents per head 
CCI 2 8s cee as ee ee 7% cents per head 
Sheep 
13 cents per head 
MS ka si cpesde esi vekeniescem iiss eases 13 cents per head 
Direct 6% cents per head 
Resale—Commission Division 13 cents per head 
Resale—Dealers to Country Purchasers__---~---. 2 cents per head 
NNR a caine sc ereaioi mie cin aie mcnmainee 4% cents per head 
Horses: 
50 cents per head 
50 cents per head 
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In view of the fact that the increases sought are uncontested and 
the fact that the increases in respondent’s labor costs are retroactive 
to November 1, 1946, the foregoing rates may be made effective by 
respondent on March 24, 1947, and shall remain in effect for a period 
of one year thereafter unless modified or extended. However, the con- 
ditions specified in the order of July 3, 1946, as to filing of quarterly 
reports, etc., shall apply. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 











(A. D. 1425) 









P&S Doc. No. 143. De- 











In re MARKET AGENCIES AT OMAHA UNION Stock YARDS. 
cided March 20, 1947. 









Increase in Rates and Charges—Effective Date of Order 





Respondents’ request for an increase in certain of its rates and charges, granted, 
subject to conditions stated herein, this order to become effective thirty days 
after service hereof* on the parties, and shall continue for a period of one 

year thereafter unless modified or extended.** 







. John B. Poindexter for Livestock Branch, Production and Marketing Admin- 
istration. Mr. BE. W. Janike, of Omaha, Nebraska, for respondents. Mr. 
John J. Curry, Hearing Examiner. 







Decision by Thomas J. Flavin, Judicial Officer. 






SUPPLEMENTAL ORDER 









On February 13, 1947, the respondents filed a petition requesting that 
the rates and charges prescribed by the order of June 18, 1946 (5 A. D. 
443), be modified, so as to include in their schedule of rates and charges 
the changes shown in Exhibit A, attached to the petition filed by 
respondents. 

On March 3, 1947, the Livestock Branch, Production and Marketing 
Administration filed an answer to such petition, recommending that 
respondents be granted the increases in their rates and charges as re- 
quested, such increases to remain in effect for a period of one year 
from the date of the order of modification. It was further recom- 





















*This decision apparently holds that section 4 (c) of the Administrative Procedure 
Act modifies section 313 (7 U. S. C., § 214) of the Packers and Stockyards Act, relating 
to effective date of an order which constitutes a “rule” under the Administrative Procedure 
Act.—Ed. 

Other decisions handed down by the Judicial Officer will be found in 5 A. D. 817; 6 
A. D. 177; 6 A. D. 179, and by the District Court of the United States for the Northern 
District of Ohio, Eastern Division (1946), 6 A. D. 72.—Ed. 

**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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mended that respondents continue to file the reports provided for in 


the stipulation filed on July 26, 1943, as modified. 
Notice of the petition for modification was published in the Federal 


Register on February 27, 1947 (12 F. R. 1410), and no objection has 


been filed. 
Accordingly, the respondents shall republish and file their entire 


tariff. ‘The new tariff shall contain the present rates not changed by 
this order, and in addition thereto, the following rates and charges: 


DEFINITIONS 


6. Bulls, are uncastrated animals of the bovine species weighed in drafts, the 
average weight of the animals being more than 700 pounds. 


Section A—SELLING CHARGES 


Calves: 
Consignments of more than 1 head: Per head 
First 15 head in each consignment 
Each head over 15 in each consignment 
The charge on each car of calves shall not exceed $24 per single 

deck and $30 per double deck. 
Cattle: Each head over 15 in each consignment 
EG ert ee rae a ee ee eee ae eae ae Bae 1, 25 


SECTION B—SELLING CHARGES 
Hogs: Per head 
1 head and 1 head only 
Consignments of more than 1 head: 
First 10 head in each consignment 
Next 15 head in each consignment 
Each head over 25 in each consignment 


SECTION D—SELLING CHARGES 
Resales : 60 percent of the rates named in Sections A, B, C. 
SECTION E—SELLING CHARGES 


Subsequent reports and accounts of sales: A charge of 25 cents shall be made 
for subsequent reports necessary on subject or crippled animals. 


SECTION F—BvuyYIna CHARGES 


Stocker and feeder cattle: 

For purchasing stocker and feeder cattle and/or calves, $19 per 36-foot car, 
and $21 per 40-foot car. (Order for railroad car to determine rate.) 
When necessary to purchase and pick up a car from more than 2 agencies, 
50¢ per additional agency over 2, maximum additional charge $3. 

For purchasing stocker and feeder cattle and/or calves to be driven or 
hauled out, the rate shall be 75 cents per head on cattle and 40 cents per 
head on calves, with a maximum charge of $19, and 22,000 pounds shall be 
considered as the maximum weight to be purchased at this maximum rate. 
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Stocker and feeder cattle—Continued 
When necessary to purchase and pick up an order from more than 2 agencies, 
50 cents per additional agency over 2, maximum additional charge $3. 
Stocker and feeder bulls $1.25 per head. (Maximum rates do not apply to 
bulls. ) 
Cattle for immediate slaughter: 
For purchasing cattle and/or calves for immediate slaughter $15 per car. 
When necessary to purchase and pick up a car from more than 2 agencies, 
50 cents per additional agency over 2, maximum additional charge $3. 
For purchasing cattle and/or calves for immediate slaughter to be driven 
or hauled out, the rate shall be 75 cents per head on cattle, and 40 cents 
per head on calves, with a maximum charge of $15 for each 22,000 pounds. 
When necessary to purchase and pick up an order from more than 2 
agencies, 50 cents per additional agency over 2, maximum additional 
charge $3. 
Slaughter bulls: $1.25 per head. (Maximum rates do not apply to bulls.) When 
cattle and/or calves are purchased for immediate slaughter for outside packers 
by their own buyers, market agencies merely clearing such transactions, $6.25 



















per car. 
SecTIONn G—BuYING CHARGES 










Other hogs: 

For purchasing hogs other than stockers and feeders $12 per single deck 
and $15 per double deck ear. . 

For purchasing each 120 head or fraction thereof of hogs on one order to 
be driven or hauled out, the rates to be determined as follows: 25 cents 
per head, up to and including 60 heads, with a maximum charge of $12; 
and 25 cents per additional head above 60,-with a maximum of $15, up 








to and including each 120 head. 









The foregoing rates set out above shall remain in effect for a period 
of one year from the effective date hereof unless hereafter extended 
or modified by subsequent order. 

The respondents shall continue to file the reports provided for by 
the stipulation filed on July 26, 1943, as modified. 

This order shall become effective thirty days after service hereof 
on the parties. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 









(A. D. 1426) 














In re ESSEx County Coop ComPpAny. P&S Doe. No. 1510. Decided March 28, 
1947. 






Continuation of Existing Rates Involving Section 4 of Administrative 
Procedure Act 






After finding that notice and public rule making procedure preceding the is- 
suance of the order was impracticable and contrary to the public interest, 
the temporary rates of the respondent which expire on April 5, 1946, were 
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continued temporarily pending a decision on the merits of the respondent's 
petition, filed March 25; 1947, and until further order herein.* 
Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Martin Simon, of Newark, New Jersey, for respondent. Mr. John 
J. Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 

On April 5, 1946, the Judicial Officer entered an order (5 A. D. 252), 
approving certain increases in respondent’s tariff for a period of 
one year from the date of that order. On March 26, 1946, respondent 
filed a petition requesting an extension of the rates provided in said 
order of April 5, 1946, for a further period of one year. Respondent’s 
petition requests : 

* * * that the rules may be suspended in order that the rate provided in 
the supplemental order of April 5, 1946, may be continued pending approval of 
the application herein contained for a new order extending said rates for a period 
of at least one year. 

Under the Administrative Procedure Act (60 Stat. 237), the ex- 
tension of existing rates and charges constitutes rule making and the 
procedural requirements set out in Section 4 of that Act must be 
observed in the entry of such an order. Under Section 4 (a) of that 
Act, public rule making procedure may be dispensed with where notice 
and public procedure are impracticable, unnecessary, or contrary to 
the public interest. Mere inadvertence on the part of the respondent 
to file its petition sufficiently in advance to permit the procedures set 
out in section 4 to be observed does not constitute sufficient cause to dis- 
pense with the public rule making procedures provided for in section 
4. However, no increase in rates are involved in this proceeding. If 
a temporary extension of the existing rates were not granted, the 
respondent would be forced to revert to a much lower schedule of rates 
during a period of high costs. The disruption of the economic and 
business conditions in the respondent’s business for the temporary 
period required for a consideration of the respondent’s petition on its 
merits, does not appear to be in the public interest in this proceeding. 
Therefore, it is determined that notice and public rule making pro- 
cedure preceding the issuance of this order are impracticable and 
contrary to the public interest. 

Accordingly, the rates and charges of the respondent prescribed in 
said order of April 5, 1946, are continued, temporarily, pending a de- 
cision on the merits of the respondent’s petition, filed March 25, 1947, 
and until further order herein. 

This order shall become effective immediately, and copies hereof 
shall be served upon the parties. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(A. D. 1497) 
In re Lee M. Dory. P&S Doc. No, 1749. Decided March 12, 1947. 
Dismissal—Decease of Respondent 


It having been ascertained that the respondent was deceased, the disciplinary 
complaint issued against him is dismissed. 


Decision by Thomas J. Flavin, Judicial Oficer. 


ORDER OF DISMISSAL 


Subsequent to the isuance of the complaint in the above proceeding, 
filed under the provisions of the Packers and Stockyards Act, 1921, 
as amended (7 U.S. C. 1940 ed. 181 e¢ seqg.), charging respondent with 
making false entries and false statements of fact in his annual reports 
filed with the Department for the years 1942, 1943, and 1944, it was 
learned that the respondent was deceased. Accordingly, the com- 
plaint in this proceeding is dismissed. 


(A. D. 1428) 


H. ScHNELL & Company v. Rex D. MaTHEWs & Company. PACA Doe. No. 4560. 
Decided March 3, 1947. 


Rejection Without Reasonable Cause—Shipment from Nyssa, Oregon, Sub- 
stantial Compliance With Contract Calling for Shipment from Idaho 


Where buyer rejected two carloads of onions, claiming that shipment was from 
Nyssa, Oregon, instead of Idaho as called for by the contract, it is held that the 
rejections were without reasonable cause, shipment from Nyssa, Oregon, 
being substantial compliance with the contract.* 


Suitable Shipping Condition—Inapplicability of Rule Where Shipment 
Delayed in Transit 


Where buyer rejected onions meeting grade requirements of contract at shipping 
point but were affected by decay at destination, it is held that the suitable 
shipping condition rule cannot be invoked because it was shown that the ship- 
ments were delayed in transit and were not handled under normal transporta- 
tion service and conditions.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Failure to Deliver Justified Where Buyer Gave Notice That Shipments 
Would Not Be Accepted 


Where shipper was willing and able to ship in substantial compliance with con- 
tract, but buyer gave notice that such shipments would not be accepted, it is 
held that failure to ship was not without reasonable cause.* 


H. Schnell & Co., of New York, New York, complainant pro se. Messrs. Chapman 
& Chapman, of Twin Falls, Idaho, for respondent. Mr. Harry J. DeFrancq, 
Examiner. 

Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seqg.). On Decem- 
ber 7, 1945, complainant filed a formal complaint against respondent, 
asking for an award of reparation in the amount of $1,964.34, the loss 
complainant alleges it sustained becatise respondent failed, without 
reasonable cause to deliver six carloads of onions under a contract 
for the sale and purchase of 10 carloads of onions. Complainant’s 
claim is for loss of profits at the rate of $177.39 per car, or $1,064.34, 
and the return of a deposit made with respondent at the rate of $150 
per car, to be deducted as cars were delivered, or $900. 

On March 4, 1946, respondent filed an answer and cross-complaint. 
Respondent contends that four carloads of onions were shipped to and 
accepted by complainant, but that two carloads shipped to complainant 
were rejected without reasonable cause and were resold at a loss of 
$557.22. Respondent makes a counterclaim for this amount. Re- 
spondent, in effect, admits that four carloads of onions called for by 
the contract were not shipped, but contends that its failure to ship 
was the result of complainant’s refusal to accept onions meeting con- 
tract requirements. As to the $900 deposit, respondent alleges that the 
return of this deposit was tendered to and refused by complainant. 

On March 20, 1946, complainant filed a reply to the answer and 
cross-complaint. 

The record includes a report of investigation that was served by 
registered mail on complainant on February 8, 1946, and on respond- 
ent on February 11, 1946. 

The deposition of Harry Schnell on behalf of complainant, taken 
on May 21, 1946, in the form of written interrogatories and cross- 
interrogatories, was filed in the proceeding on June 4, 1946. 

An oral hearing was held on September 17, 1946, at Twin Falis, 
Idaho. Respondent was represented by counsel and four witnesses 
testified on behalf of respondent. No appearance was made on behalf 
of complainant. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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The contract between the parties, as evidenced by the broker’s memo- 
randum of sale dated August 7, 1945, issued by William H. Kopke, 
Jr., a licensed broker, was for 10 carloads of U. S. No. 1 Idaho onions, 
5 cars medium at $1.50 per 50-lb. bag and 5 cars 3-inch and larger 
at $1.70 per 50-lb. bag, f. o. b. Idaho, shipment to be made from Idaho, 
terms $150 per car deposit, balance draft with bill of lading or deliv- 
ery order attached. No objection to the memorandum of sale was 
made by either party. In the communications between respondent 
and the broker prior to the issuance of the memorandum of sale noth- 
ing was said about the State in which the onions were grown or the 
State or point from which they would be shipped. It appears to have 
been assumed by the broker that because respondent was located at 
Twin Falls, Idaho, Idaho onions were being offered and shipment 
would be made from Idaho. 

The first two cars, shipped by respondent from Idaho shipping 
points, were accepted by complainant. The next two cars, PFE 94433 
and PFE 61285, shipped from Nyssa, Oregon, were rejected by com- 
plainant for the reasons that the onions were shipped from the State 
of Oregon and did not comply with the contract as to condition in 
that they failed to grade U. S. No. 1 at destination. The next two 
cars shipped from Nyssa, Oregon, were accepted by complainant. 

The two carloads of onions rejected by complainant were resold 
and remittance in the amount of $1,182.78 was made to respondent 
by the broker. After the rejection of these two cars by complainant, 
respondent declared the contract canceled and refused to make fur- 
ther shipments. Respondent tendered its check for the remainder of 
the deposit, $900, but complainant refused to accept it, insisting that 
respondent fulfill the contract by shipping six carloads of Idaho onions 
from Idaho shipping points. 




























FINDINGS OF FACT 











1. Complainant is a partnership composed of Harry Schnell, 
Samuel Schnell, Louis Schnell and Saul Schnell, doing business as 
H. Schnell & Company, whose address is 323 Washington Street, New 
York, New York. 

2. Respondent is an individual, Rex D. Mathews, doing business as 
Rex D. Mathews & Company, whose address is Twin Falls, Idaho. 
At all times mentioned in the pleadings respondent was licensed under 
the act and is now so licensed. 

3. On or about August 7, 1945, respondent sold to complainant, in 
the course of interstate commerce, 10 carloads of U. S. No. 1 Spanish 
type Idaho onions, f. 0. b. Idaho. By the terms of the contract re- 
spondent was to furnish shipping point inspection certificates; 5 car- 













188 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D. 


loads were to be mediums at $1.50 per 50-lb. bag and 5 carloads were 
to be 3-inch or larger at $1.70 per 50-lb. bag; shipments were to be 
made at intervals during September and October 1945; and complain- 
ant was to make a deposit of $1,500, to be deducted at the rate of $150 
on each car shipped, the balance of the purchase price to be collected 
by draft with bill of lading or delivery order attached. Complainant 
made the $1,500 deposit with respondent on or about August 13, 1945. 

4. Respondent made shipments of onions to complainant under the 
contract as follows: 


Car number Date shipped Shipping point 


icin. cwmsntece September 1, 1945__- Parma, Idaho. 

EE ER trac cncenecue September 5, 1945 2 .| Nampa, Idaho. 
PFE 94433_....__- September 16, 1945 cvnecinseswas| Ieg@ee, Oregon. 
PFE 61285_.-__ I eae Nyssa, Oregon. 
PFE 94050 September 25, 1945 Nyssa, Oregon. 
PFE 94050 September 25, 1945 Suemen | Nyssa, Oregon. 
ead September 25, 1945 Nyssa, Oregon. 





The onions in all of these cars were officially inspected at shipping 
point and graded U. S. No. 1. 

5. Federal inspection of the onions shipped in car PFE 94433 at 
New York on September 28, 1945, after the onions had been unloaded, 
disclosed the following as to condition: 


“Generally firm and dry. Average 1% new neck growth and 2% badly bruised 
onions. Less than 1% to 5% averaging 2% decay, Gray Mold Rot in various stages 
affecting 1 to 3 outer scales.” 

The onions then failed to grade U.S. No. 1 only on account of decay. 

6. Federal inspection of the onions in car PFE 61285 at New York 
on September 28, 1945, after the onions had been unloaded, disclosed 
the following as to condition: 

“Generally firm and dry. Average 2% badly bruised onions. Decay ranges from 
4% to 11%, averaging, 7% Gray Mold Rot in various stages affecting from 1 to 2 
outer scales to entire onion.” 

The onions then failed to grade U. S. No. 1 only on account of decay. 

7. Complainant rejected delivery of the onions shipped in cars PFE 
94433 and PFE 61285 because of shipment from Nyssa, Oregon, and 
because of alleged defects in grade. These onions were resold for 
net proceeds of $1,182.78, or $617.22 less than the contract price to com- 
plainant. No part of the loss on these shipments has been paid to 
respondent by complainant. 

8. On October 1, 1945, the broker, William H. Kopke, Jr., as agent 
of complainant, wired respondent in part as follows: 

“Schnell does not want Oregon onions says please fulfill his contract with onions 
from Idaho as per contract.” 
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9. On October 3, 1945, the broker, William H. Kopke, Jr., as agent 
of complainant, wired respondent in part as follows: 

“Sehnell stands by his rejection of 61285 and 94433 also says does not want ship- 
ments from Nyssa Oregon wants you fulfill contract Idaho onions as specified 
contract.” 

10. On October 3, 1945, respondent ‘declared the contract canceled 
and no further shipments were made under the contract by respondent. 
On October 10, 1945, respondent forwarded to the broker a check for 
$900 as a refund of complainant’s deposit. Complainant refused to 
accept the check and no part of the $900 deposit has been actually 
refunded. 

11. The formal complaint was filed on December 7, 1945, which was 
within nine months after the cause of action alleged in the complaint 


accrued. 
CONCLUSIONS 


The first question is whether complainant was justified in rejecting 
the onions shipped in cars PFE 94433 and PFE 61285. ‘Two reasons 
were given for these rejections: (1) shipment was from Nyssa, Oregon, 
instead of Idaho; and (2) the onions did not grade U.S. No. 1 at desti- 
nation. The objection to shipment from Nyssa, Oregon, is without 
merit. Nyssa, Oregon, is on the extreme eastern boundary of Oregon 
and just across the Snake River from Idaho. Shipment from that 
point was substantial compliance with the contract. Potato Exchange, 
Ine. v. Dawson Bros. Distributing Co., PACA Docket No. 1682, S. 1019. 
Complainant’s objection to the condition of the onions on arrival is 
likewise without merit. The contract called for onions grading U. S. 
No. 1 at shipping point. Federal inspection certificates offered in 
evidence establish that the onions met this requirement. . There is evi- 
dence to show that these shipments were delayed in transit and so were 
not handled under normal transportation service and conditions. For 
this reason the warranty of suitable shipping condition cannot be in- 
voked. George Joseph v. Thomas M. Zingalie, 4 A. D. 215. It is 
concluded that complainant’s rejection of the onions in cars PFE 
94433 and PFE 61285 was without reasonable cause and in violation 
of section 2 of the act. The evidence shows that respondent suffered a 
loss of $617.22 on the resale of the onions shipped in these two cars. 
Respondent’s claim, however, is for $557.22, or $60 less than the amount 
of the indicated loss. Since the $60 difference may be due to an adjust- 
ment of brokerage charges, reparation should be allowed respondent 
in the amount asked for, or $557.22. 

The next question is whether respondent was justified in canceling 
the contract and refusing to make further shipments to complainant. 
As we have just pointed out, complainant breached the contract by 
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rejecting two shipments, but such rejections would not necessarily give 
respondent the right to declare the contract at an end. Sec. 45, Uni- 
form Sales Act. The decisive circumstance, in our view, is that com- 
plainant, through his agent, the broker, notified respondent that it 
did not want shipments from Nyssa, Oregon, the implication being 
that shipments from that point would not be accepted. It appears 
further that all of the onions which respondent had for application 
to the contract were grown in the vicinity of Nyssa, some having been 
grown on the Idaho side of the Snake River and some on the Oregon 
side. Such onions, in our opinion, would have met the requirements 
of the contract. But complainant was insisting on Idaho onions only. 
Being willing and able to comply with the contract, respondent was 
put on notice that the only compliance it was prepared to offer would 
not be acceptable. In these circumstances we hold that respondent’s 
failure to deliver the remaining four carloads of onions called for by 
the contract was not without reasonable cause. It follows that no 
award should be made to complainant for loss of profits on cars not 
shipped. 

There is no dispute concerning the $900 deposit. Respondent owes 
complainant this amount and it should be paid, less $557.22 reparation 
due respondent on the two carloads of onions rejected by complainant. 
The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $342.78, with interest thereon at the 
rate of 5 percent per annum beginning 30 days from date of this 
decision. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1429) 


Santa Marra DISTRIBUTORS v. MILTON K. ALTSCHUL, INc. PACA Doc. No. 46383. 
Decided March 4, 1947. 


Denial of Petition to Set Aside Reparation Order 


Where it is not shown by a consideration of the petition to set aside previous 
order, or by a reconsideration of the proceeding, that respondent was unable 
to take any action with the view of filing an answer to the complaint prior 
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to the issuance of the order based upon respondent’s default, respondent’s 
petition to set aside the order to permit the filing of an answer is denied. 






Milton K. Altschul, Inc., of Los Angeles, California, respondent, pro sé. 






Decision by Thomas J. Flavin, Judicial Officer. 







ORDER DENYING PETITION TO SET ASIDE REPARATION ORDER 





This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), instituted by a complaint 
filed on June 24, 1946 by Santa Maria Distributors, seeking an award 
of reparation against respondent, Milton K. Altschul, Inc., for dam- 
ages sustained as a result of the alleged unlawful rejection by respond- 
ent of three carloads of vegetables purchased from complainant. 
A copy of the formal complaint and a copy of the report of investiga- 
tion were served on respondent by registered mail on September 24, 
1946, but no answer was filed. On February 6, 1947, an order was 
issued awarding reparation to complainant against the respondent 











on the basis of the respondent’s default. 

On February 21, 1947 the Department received a telegram from 
Milton K. Altschul requesting that the order be set aside to permit 
reopening of the matter. The telegram, which was received within 
10 days from service of the order upon respondent, as required by 
the rules of practice, reads as follows: 

“REFERRING YOUR DOCKET 4633 (PACA D-5176) DUE TO EXCEP- 
TIONAL CIRCUMSTANCES, RESPECTFULLY REQUEST THAT ORDER 
BE SET ASIDE TO PERMIT REOPENING OF MATTER, AND RECONSID- 
ERATION OF PROCEEDINGS BECAUSE TIME OF THESE TRANSACTIONS 
I WAS QUITE ILL IN DESERT (BANNING, CALIF.). AT TIME FORMAL 
COMPLAINT SERVED, WAS STILL TOO ILL TO PREPARE ANSWER, AL- 
LEDGE REJECTIONS WERE DUE TO SAME PHYSICAL AND MENTAL 
CONDITION. FEELING MUCH BETTER NOW. WOULD GREATLY AP- 
PRECIATE OPPORTUNITY TO FILE ANSWER NOW MEANWHILE HAVE 
PAID SANTA MARIE DISTRIBUTORS 100:00 WILL PAY 150:00 MARCH 
FIRST. FINAL PAYMENT COVERING BALANCE DUE ON 837 :29 SETTLE- 
MENT TO BE MADE APRIL 1ST WITH CONSENT OF SANTA MARIA DIS- 
TRIBUTORS. WE FEAR PUBLICATION OF FACTS WITHOUT MENTION 
OF REAL CAUSE MIGHT CONVEY IMPRESSION THAT ALLEDGE RE- 
JECTIONS WERE DELIBERATE AND WOULD PROBABLY GIVE READ- 
ERS THE IMPRESSION THAT I OPERATE NORMALLY IN SAME MANNER 
THEREFORE HOPE YOU CAN AND WILL ALSO ISSUE STOP ORDER 
COVERING PUBLICATIONS OF FACTS. IF MY REQUEST GRANTED 
PLEASE WIRE ME COLLECT SO CAN PROCEED WITH REPLY TO 
FORMAL COMPLAINT. THANKS.” 


It is contended by Milton K. Altschul that at the time the formal 
Complaint was served he was too ill to prepare an answer. The record 
shows that Altschul personally accepted service of the complaint and 
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signed the return receipt card evidencing such service in Los Angeles 
on September 24, 1946. Moreover, this respondent is a corporation 
and conceivably the matter of filing an answer could have been han- 
dled by other employees if Altschul was too ill, or it could have been 
turned over to respondent’s attorney. It does not appear from the 
record that any request was made by respondent for an extension of 
time in which to file its answer prior to the expiration of the 20 days 
allowed for answering. Furthermore, no request was made for leave 
to file an answer after the expiration of the 20 days and prior to issu- 
ance of the order, although such leave could and doubtless would have 
been granted upon a proper showing of good and sufficient reason 
for failure to file within the time allotted, and that such conditions 
continued to exist until the date of application. 

The record further discloses that some months subsequent to the 
filing of the formal complaint, respondent made an agreement with the 
complainant to pay a little more than half the amount due in full 
settlement of complainant’s claim, the amount agreed upon to be paid 
in three installments, complainant reserving the right to continue 
the proceeding to collect the full amount due in the event any install- 
ment was not paid at the time and in the amount agreed upon. At 
complainant’s request the proceeding was held in abeyance for the pur- 
pose of allowing respondent to settle the claim in accordance with 
thisagreement. Only the first installment of $25 was paid by respond- 
ent and when the second payment was not received by complainant, the 
Department was requested to proceed at once with the action against 
Milton K. Altschul, Inc. 

Since it is not clearly shown that respondent was unable to take 
any action with the view to filing an answer in this proceeding prior 
to the issuance of the order, the petition is denied. 

This order and the order of February 6, 1947, shall become effective 
30 days from the date hereof. 

The parties shall be served with a copy of this order by registered 
mail or in person and this order shall be published. 


(A. D. 1430) 


Paciric FARM COMPANY v. J. HyMAN DISTRIBUTING CoMPANY. PACA Doc. No 
4647. Decided March 6, 1947. 


Unlawful Rejection—Refusal to Accept Delivery—Damages 


Where respondent contracted to purchase a mixed carload of melons and on arrival 
at destination of shipment meeting the contract requirements, refused to 
accept delivery unless permitted to handle for the account of the shipper, 
held, that such refusal to accept constitutes a rejection of the commodity 
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without reasonable cause, and that the shipper was justified in diverting the 
shipment elsewhere and is entitled to an award of reparation for the differ- 
ence between the contract price and the net amount received on resale of the 
commodity.* 


Exchange of Telegrams as Writing Meeting Requirements of Statute of Frauds 


Exchange of telegrams so connected as to set forth all essential elements of a 
contract of sale constitutes a sufficient writing to satisfy the requirements of 
the statute of frauds.* 


Pacific Farm Company, of San Jose, California, complainant pro se. Messrs. 
Monsky, Grodinsky, Marer & Cohen, of Omaha, Nebraska, for respondent. 
Mr. John T. Pearson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seg.) as the result of respondent’s rejection without reason- 
able cause of a carload of mixed melons. An informal complaint was 
filed on October 11, 1945. The formal complaint was filed on August 
27, 1946, and a copy of it, together with a copy of the report of investi- 
gation, was served on the respondent on November 15, 1946. A copy of 
the report of investigation was served on the complainant on Novem- 
ber 18, 1946. Respondent filed an answer on December 4, 1946, deny- 
ing generally all allegations in the complaint. 

Since the amount claimed by complainant as damages is less than 
$500, no hearing was deemed necessary and the shortened method of 
procedure was used in accordance with section 47.20 of the rules of 
practice (10 FR 2209, 8685; 11 FR 224). The pleadings, the state- 
ments submitted by the parties, and the report of investigation dis- 
close the facts involved in the transaction, most of which are not in 
dispute. 

Exhibits attached to the complaint disclose that on September 17, 
1945, respondent telegraphed the complainant as follows: 

“WANT MIX CAR IMMEDIATE SHIPMENT 100 PERSIANS FIFTY CRAN- 
SHAWS BALANCE CANTALOUPES OR HONEYDEWS ADVISE.” 

The following day, the complainant replied : 

“BILLING YOU CAR OUT WEDNESDAY OR THURSDAY UNLESS HEAR 
FROM YOU OTHERWISE 100 PERSIANS 50 CRANSHAWS BALANCE CAN- 
TALOUPES OR HONEYDEWS ALL COMMODITIES CEILING EXCEPT HON- 
EYDEWS 1.75 FOB.” 


*Reference to other points involved in this case will be found in Index-Digest in this 
sssue of Agriculture Decisions.—EKd. 
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Respondent replied on Wednesday, September 19, 1945: 


“PREFER THURSDAY SHIPMENT 100 PERSIANS 50 CRANSHAWS BAL- 
ANCE HONEYDEWS ADVISE PROBABLE SIZES.” 


Complainant replied on the same day : 

“ANSWERING BILLING YOU CAR MIXED MELONS TOMORROW AP- 
PROXIMATE SIZES TODAYS LOADINGS HONEYDEWS MOSTLY 8S 9S 12S 
PERSIANS MOSTLY 68 88.” 


On the following day, Thursday September 20, 1945, the com- 
plainant wired the respondent as follows: 

“BILLED YOU OUT FIREBAUGH TODAY PFE 61560 CONTENTS 430 BOT- 
TOMSUP HONEYDEWS SIZES 65 JBS 160 STD 98 35 STD 11S 170 STD 128 
1.65 100 CRATES BOTTOMSUP PERSIANS SIZES 5 J 5S 45 J6S 10 J 7S 20 J 8S 
2.35 15 STD 9S 5 STD 11S 2.05 50 CRATES BOTTOMSUP CRANSHAWS SIZES 
10 J 6S 20 J 8S 15 STD 12S 2.25 AFOIY (f. 0. b. acceptance final) FIREBAUGH 
CORQG. (Unless you wire immediately to the contrary we will understand you 
confirm.) AIRMAIL CHECK TO FIREBAUGH.” 

On the same day (September 20, 1945), the complainant invoiced 
the shipment to respondent showing a total f. 0. b. cost of $1,051.60 
for the shipment. The correct amount of the invoice is $1,051.00. 

The next telegram passing between the parties, so far as the record 
discloses, was a telegram from the respondent to the complainant on 
September 29, 1945, stating: 

“ARRIVED TODAY UNABLE INSPECT CAREFULLY MANY PERSIANS 
CRANSHAWS ACCOUNT METHOD LOADING APPEAR SATISFACTORY 
HOWEVER HONEYDEWS SHOW MOSTLY GREEN HARD IMMATURE WE 
HAD TRIMBLE AND ROBINSON FRUIT INSPECT AND SUBSTANTIATE 
CONDITION THINK CAN PLACE ALL CRANSHAWS PERSIANS BUT NEC- 
ESSARY SEPARATE MATURE FROM IMMATURE CRATES OF HONEY- 
DEWS AND JOBBERS MAY FORCE SALES DEPENDING ON CONDITION 
DUMYA (Best we can do) WILL SELL CAR TO BEST ADVANTAGE OTHER- 
WISE DIVERT ELSEWHERE 61560.” 

There is included among the exhibits to the complainant, a copy of 
a letter written by the respondent to the complainant under date of 
September 22, 1945, but which the complainant contends, and has 
submitted the envelope to show, was postmarked Omaha, Nebraska, 
September 26, 1945, stating that the file in this transaction had been 
reviewed by respondent and found to disclose that the complainant 
shipped a carload of mixed melons with approximately the quantities 
specified but had attempted to “Strengthen this shipment” by stating 
that the melons were purchased f. o. b. acceptance and adding that a 
check was to be sent by air mail. This letter also contains the follow- 
ing statements : 

“We want to go on record at this time with the statement that we sent you 
one wire only in which we disclosed interest in a mixed car and qualified same 
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by requesting you to wire us probable sizes. We have not at any time wired you 
a definite order or definite shipping instructions in which we bound ourselves 
by a purchase on a f. o. b. net acceptance or any other conditions which would 
make us responsible for this shipment. 

We are looking forward to the arrival of this shipment as at the present time 
there are no California melons here on the market, and we have decided interest 
from some of the better jobbers selling these melons to their trade. We do not 
have any other cars of California melons coming to us and, therefore, are in a 
position to concentrate solely on your shipment. We feel that the trade should 
take this car readily on arrival provided the quality is good. However, on 
receipt of this letter if you feel that you should sell this car on definite order 
elsewhere and are not content with a sale on arrival at your quotations, please 
feel free to sell this car elsewhere prior to arrival of this shipment at Omaha.” 


Complainant replied by telegraph on Monday, October 1, 1945, as 
follows: 


“RECEIVED YOUR WIRE LATE SATURDAY AFTERNOON AFTER OFFICE 
CLOSED ALSO RECEIVED YOUR LETTER THIS MORNING WHICH YOU 
HAVE DATED 22ND BUT POSTMARKED 26TH REGARDING PFE 61560 AS 
PER EXCHANGE OF WIRES THIS CAR WAS LOADED FOR YOU EXACTLY 
AS SPECIFIED AND WE EXPECT FULL PAYMENT OTHERWISE WE 
TURNING OVER TO DEPARTMENT OF AGRICULTURE WASHINGTON FOR 
COLLECTION ADVISE YOUR INTENTIONS.” 


Respondent answered immediately : 


“OUR FILE PROVES NO CONTRACT BUY MIX CAR MELONS YOUR MANI- 
FEST SIZES OR TERMS WE REFUSE ACCEPT RESPONSIBILITY PACIFIC 
61560.” 


At noon, Pacific time, on the following day, complainant replied: 


“RAILROAD ADVISED PFE 61560 STILL ON HAND OMAHA AND YOU 
REFUSING CLAIMING NOT ORDERED WE PLACING DIVERSION THIS 
CAR 5:00 PM PACIFIC TIME TO LA MANITA BROS ARRIGO CHI- 
CAGO ‘TO BE HANDLED FOR THE ACCOUNT OF WHOM IT MAY 
CONCERN ALSO ORDERING GOVERNMENT INSPECTION AND FILING 
CLAIM WITH PACA. IF DIVERSION DOES NOT MEET WITH YOUR 
APPROVAL PLEASE ADVISE IMMEDIATELY.” 

There is no indication of any further correspondence between the 
parties. Complainant diverted the car to Chicago, Illinois, where a 
certificate of Federal inspection made on the morning of October 5, 
1945, discloses that the “Honey dew melons grade U. 8. No. 1” and, 
with reference to quality and condition the certificate states: 

“All stock is mature, clean and generally well formed, Persian melons gen- 
erally well netted. Cranshaw and Persian melons generally free from defects. 
Honey Dews grade defects within tolerance. Cranshaw melons generally hard 
to firm, few ripe, no decay. Honey dew melons hard to firm. Ground color green- 
ish white to creamy white. Less than 1% decay. Persian melons hard to firm, 
Ground color generally green. In most samples no decay, in some 2 melons per 
crate, average 4% Cladisporium Rot in advanced stage. 


” 
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An account sales covering the shipment rendered by La Mantia 
Brothers, Arrigo Company on October 13, 1945, discloses that the 
melons were sold for $1,319.65 from which transportation and other 
charges in the amount of $606.51 were deducted, leaving a net of 
$713.14 to the complainant ; ; and complaint was filed in this proceeding 
for the recovery of $337.86 which represents the difference between 
the contract price and the net returns on resale. 


FINDINGS OF FACT 


1, Complainant is a partnership composed of Ralph R. Coelho and 
George B. Musante, doing business as the Pacific Farm Company, 
whose address is Post Office Box No. 248, San Jose, California. 

2. Respondent, Jack J. Hyman, is an individual doing business as 
the J. Hyman Distributing Company, whose post office address is 207 
Trimble Building, Omaha 8, Nebraska, and, during all of the times 
mentioned in the complaint filed herein, he was licensed under the 
Perishable Agricultural Commodities Act, 1930 as amended. 

On or about September 19, 1945, as the result of an exchange of 
telegrams between the parties, the respondent contracted to purchase 
and the complainant to sell a mixed carload of melons consisting of 
50 crates of Cranshaws and 100 crates of Persians; the balance of the 
car to be loaded with honeydews or cantaloups all at ceiling prices, 
except the honeydews which were at $1.75 f. 0. b., for eee on 
Thursday, September 20, 1945. 

4, On September 20, 1945 ), the complainant shipped car PF E 61560 
from Firebaught, California to respondent at Omaha, Nebraska which 
‘ar contained mixed melons consisting of 430 crates of Bottomsup 
Brand honeydews invoiced at $709.50; 100 crates of Bottomsup Brand 
Persian melons invoiced at $188; 20 crates of cantaloups invoiced at 
$41 and 50 crates of Cranshaws invoiced at $112.50 or a total of 
$1,051.00 for the carload f. 0. b. California shipping point. 

5. On or about the time the shipment of melons here under considera- 
tion arrived at Omaha, Nebraska, the respondent wrote a letter to 
complainant denying that the melons had been purchased and on 
arrival of the shipment at that destination, respondent sent a telegram 
to complainant making the objection that some of the melons were 
green, hard and immature to the extent that it would be necessary to 
separate the mature from the immature melons and offered to sell the 
melons for complainant’s account or permit complainant to divert the 
shipment elsewhere. 

On October 1, 1945, respondent sent a telegram to complainant 
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definitely denying that a contract had been entered into with com- 
plainant for the purchase of the shipment of melons here under con- 
sideration and complainant replied threatening to, and thereafter did, 
divert the shipment to Chicago, Illinois where Federal Inspection on 
October 5, 1945 disclosed that the shipment was in good condition and 
La Mantia Brothers Arrigo sold the melons for a net to complainant 
of $713.14 which failed to equal the contract price to respondent by 
$337.86 for the recovery of which this proceeding was instituted. 

7. The informal complaint was filed on October 11, 1945, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


It has been held repeatedly that letters and telegrams exchanged by 
the interested parties or their duly authorized agents regarding the 
subject matter and so connected with each other as to state the essential 
facts or elements of the agreement are suflicient to constitute a con- 
tract such as will satisfy the requirements of the statute of frauds. 
Humphrey v. Farmers’ Union, 47 Cal. App. 211, 190 Pac. 439; Elbert v. 
Los Angeles Gas Company, 97 Cal. 244, 32 Pac. 9 and Missouri Fruit 
Evechange v. S. Strock and Company, PACA Docket No. 770, S 669. 

Respondent in the instant case denies lability on the ground that 
no order was placed with complainant for the shipment involved but 
the telegrams exchanged by the parties show definitely that respondent 
placed an order for a mixed carload of melons which was accepted 
by the complainant who has submitted proof to show that. a shipment 
of the kind quality and condition of melons specified in the agreement 
was tendered to respondent who nevertheless refused to take delivery. 
Such action constituted a rejection of the melons without reasonable 
cause in violation of section 2 of the act and resulted in a loss to com- 
plainant on resale for the recovery of which reparation should be 
awarded. The facts as herein set forth should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $337.86, with interest thereon at 5 per- 
cent per annum from October 2, 1945, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


T39556—47 
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ASSOCIATED FruIT DISTRIBUTORS OF CALIFORNIA V. JOHN HEATON. PACA Doc. No. 
4677. Decided March 6, 1947. 


Failure to Pay Balance of Purchase Price—Unauthorized Deduction from 
Purchase Price 


Reparation awarded complainant in amount of the unauthorized deduction made 
by respondent from the contract purchase price for a carload of citrus 
fruit.* 

Associated Fruit Distributors of California, of Los Angeles, California, com- 
plainant pro se. Mr. John T. Pearson, Examiner. 


- Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seg.). An informal complaint was received by the Regu- 
latory Division on August 7, 1946. The formal complaint was filed 
on September 18, 1946, and a copy of it, together with a copy of the 
report of investigation, was served on the respondent on January 
17, 1947. A copy of the report of investigation was served on com- 


plainant on January 18, 1947. Since no answer has been filed by 
respondent within the time permitted, the facts alleged in the com- 
plaint, except as shown otherwise by records of the Department of 
Agriculture, are deemed to be admitted in accordance with section 
47.8 (c) of the rules of practice (10 F. R. 2209 et seq.). 


FINDINGS OF FACT 


1. Complainant, R. M. Crane, is an individual doing business as 
Associated Fruit Distributors of California, whose post office address 
is 1231 East Seventh Street, Los Angeles 21, California. 

2. Respondent, John Heaton, is an individual whose post office ad- 
dress is West Frankfort, Illinois, and during all times mentioned in 
the complaint filed herein he was licensed under the Perishable Agri- 
cultural Commodities Act, 1930. 

3. On June 26, 1946, complainant contracted to sell and respondent 
to purchase a carload of citrus fruit consisting of 435 boxes of Valencia 
oranges and 128 boxes of lemons for the net sum of $2,474.58 for the 
-arload delivered at West Frankfort, Illinois. This carload of citrus 
fruit was shipped from Fullerton, California, on June 21, 1946, in 


*Reference to other points involved in this case will be found in Index-Digest in this 
isene of Agriculture Decisions.—Ed. 
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car PFE 38642 which, at the time of the aforesaid sale, was in transit 
in interstate commerce and immediately following the sale this ship- 
ment was diverted to respondent at West Frankfort, Illinois. 

4, Respondent accepted delivery of the shipment on arrival at West 
Frankfort, Illinois, and paid complainant $2,396.69 which, after 
making an adjustment in freight rates leaves a difference of $74.24 be- 
tween the contract price and the amount paid by respondent. Com- 
plaint was filed in this proceeding for the recovery of this difference 










with interest. 

5. Although respondent has failed to answer the complaint, the 
report of investigation discloses that he made the deduction from the 
agreed purchase price because he claimed that there was 6 percent 
decay in the Jemons and that the lemons were size 442 instead of 452 
as ordered but he has furnished no proof whatever in support of his 
claimed right to make such deduction from the contract purchase 
price. 

6. The formal complaint was filed on September 18, 1946, which 
was within nine months after the cause of action accrued. 
CONCLUSIONS 

The failure and refusa! of respondent to pay complainant the full 
amount agreed upon for the produce involved in this proceeding is in 
violation of subsection (4) of section 2 of the Perishable Agricultural 
Commodities Act, and entitles complainant to an award of reparation 
for the unpaid balance of the agreed purchase price. The facts and 
circumstances as herein related should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $74.24, with interest thereon at 5 percent 
per annum from June 30, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment and as to service 
on the parties, this order shall become effective 20 days after its date. 




























(A. D. 1432) 
PACA Doc. No. 4521.* Decided March 7, 1947. 






Dismissal of Petition for Reconsideration 









Where respondent’s petition for reconsideration of an order awarding to com- 
plainant reparation involves the same questions of fact and law considered 
and determined in the original decision, and no error appearing therein, the 











*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
(A. D, 1432) 
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petition is hereby dismissed without making prior service thereof on 
complainant.** 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.) , complainant was awarded 
reparation against respondent by order dated January 30, 1947. Re- 
spondent has filed a petition for reconsideration of such order based 
on the following grounds: 


1. The decision rendered by the Secretary of Agriculture does not disclose 
that due consideration was given to the application of the Statute of Frauds. The 
mere insertion of heaters in the car so as to protect the lading on behalf of the 
shipper rather than an attempt to ripen the tomatoes did not constitute dominion 
or control of the shipment. It is well known that heaters will not ripen tomatoes 
since the heat therefrom is not sufficient for such purpose. 

2. The evidence disclosed that there was a definite breach of contract in that 
the tomatoes were represented as good tomatoes and further the tomatoes were 
not fit for the purpose intended, namely, repacking. The testimony of witnesses 
other than the respondent’s corroborated the fact that the complainant was 
informed of the particular purpose for which these tomatoes were needed. 

3. The testimony of the respondent together with that of his corroborating 
witnesses, who had no interest whatsoever in the transaction, as to the condition 
of the tomatoes upon arrival definitely disclosed that these tomatoes were not 
in suitable shipping condition. The deterioration upon arrival was abnormal 
and in the absence of proof to the contrary the transportation must be considered 
normal (see decision Docket No. 2794). In accordance with the definition estab- 
lished by the Department, the tomatoes were not in suitable shipping condition. 

4. To allow the order to remain as presently made would be to penalize the 
respondent for doing that which the Department has most vigorously emphasized, 
namely, that a receiver should do all in its power to protect the lading during a 
dispute. Here, the Department is penalizing the respondent for his action for 
inserting heaters to protect the lading against severe cold pending disposition of 
the car. 

The order awarding reparation was based upon a finding of fact 
that the sale of the tomatoes was made to respondent on a “Chicago 
Acceptance Final” basis. The shipment arrived in * * * the 
destination designated, on December 19, 1944. Respondent inspected 
the tomatoes and placed heaters in the car to ripen them, and did not 
notify the railroad or complainant of its rejection of the shipment un- 
til December 30, 11 days after arrival of the car. These facts indicate 
an acceptance of the tomatoes by respondent such as to take the trans- 
action out of the Statute of Frauds. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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It was also found as a fact that no exception was taken to com- 
plainant’s confirmation by wire of the terms of sale, including “Chi- 
‘ago Acceptance Final,” and restatement thereof in complainant’s 
invoice. 

Full consideration was given in the decision to respondent’s claim 
that the tomatoes were in fact purchased for a particular purpose, 
namely, repacking. 

It is concluded that no error was committed in dismissing respond- 
ent’s claim that the tomatoes were not in suitable shipping condition. 

Consideration has been given to the claim that the decision, in effect, 
penalizes respondent for protecting the shipment with heater service. 
It will be noted by reference to the decision, however, that it was found 
that the heaters were placed by respondent to ripen the tomatoes. 

Since the petition for reconsideration involves the same questions 
of fact and law that were passed upon in the original decision, and no 
error therein appearing, the petition is hereby dismissed without 
making prior service thereof on complainant. 

This order and the order of January 30, 1947, shall become effective 
30 days after the date hereof. 

Service of this order shall be made upon the parties by registered 
mail, or in person. 






















(A. D. 1433) 









PACA Doc. No. 4448.* Decided March 12, 1947. 






Dismissal of Complaint Without Prejudice 






On complainant’s request for a termination of this proceeding, and in the absence 
of a counterclaim by respondent, the complaint for reparation is dismissed 
without prejudice to the complainant. 







Messrs. 





Messrs. Delson & Weintraub, of New York, New York, for complainant. 
Coffey & Durand, of Chattanooga, Tennessee, for respondent. Mr. Raymond 
L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Judical Officer. 
ORDER OF DISMISSAL 












The formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.) , was 
filed November 16, 1944. Complainant alleges, in effect, that on or 
about July 9, 1943, it purchased three carloads of frozen sliced peaches 
from respondent and paid the invoice price of each carload ; that com- 
plainant had no opportunity to inspect the peaches until the cars 
arrived at their interstate destination; that the peaches were not of 









*As explained in Prefatory Note. the identities of the parties are not disclosed.—Ed. 


202 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A. D. 


the kind, quality and grade contracted for and were condemned as unfit 
for human consumption, to complainant’s loss in the total amount of 
$18,935.45. Reparation is prayed for in that amount. 

Respondent answered denying liability and requested an oral 
hearing. 

Under date of February 21, 1947, complainant, acting through its 
attorneys * * * requested an order terminating the proceeding 
“without prejudice to the claimant.” It appearing that respondent did 
not file a counterclaim, the complaint is hereby dismissed without 
prejudice. Service hereof shall be made on the parties by registered 
mail. 


(A. D. 1434) 


CANNATA CELERY Co. v. H. RorusTein & Sons. PACA Doe. No. 4542. Decided 
March 12, 1947, 


Failure To Pay Purchase Price—Acceptance and Receipt Sufficient To Satisfy 
Statute of Frauds 


Where the buyer contends that the contract of purchase and sale cannot be en- 
forced under the Statute of Frauds “because there is nothing in writing signed 
by the party to be charged,” and further insists that there was no acceptance 
of all or any part of the merchandise in question within the meaning of 
the Statute of Frauds, it is held: (1) since the record establishes an agree- 
ment to purchase the specific merchandise on the basis of “f. 0. b. California, 
rolling acceptance final,” this was an “assent by word,’ within the meaning 
of the statute, to take the produce as owner; (2) respondent actively con- 
sented to becoming the owner of the produce by diverting the shipment to a 
third party; (8) there was an acceptance and actual receipt of the shipment 
sufficient to satisfy the Statute of Frauds; and (4) complainant is entitled 
to an award of reparation in the amount of the agreed purchase price.* 


Contracts—Rolling Acceptance Final Basis—Effect of Failure To Make Prompt 
Objection 

Where complainant’s agent confirmed the sale of a carload of celery to respondent 
by an invoice bearing the words “rolling acceptance final,” and the evidence 
shows that such invoice was received by respondent, who made no objection 
to the terms of sale noted thereon until after the arrival of the produce, it is 
held that respondent’s failure to object upon receipt of the invoice indicates 
that the invoice correctly stated the terms of sale.* 


Statement Constituting Opinion Only, Not Warranty 


While respondent maintains that complainant warranted a shipment of celery 
to be from the Chula Vista District of California and of “Extra Fancy 
U. S. No. 1” quality, and the record shows that this contention cannot be 
reconciled with other known facts relating to the transaction, it is held 
that in view of all the evidence and circumstances, no such representations 
were made by complainant or its agent and that.a statement by complainant 
*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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that the celery arriving from Cutler, California, was superior to that from 
Salinas, California, was.a statement of opinion only and not a warranty under 
section 12 of the Pennsylvania Sales Act.* 


Mr. Fred Stua, of Cleveland, Ohio, for complainant. Mr. Ned Stein, of Philadel- 
phia, Pennsylvania, for respondent. Mr. Joseph fT. Murphy, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.), 
by formal complaint filed September 27, 1945, by Cannata Celery Com- 
pany of Columbus, Ohio, against H. Rothstein & Sons of Philadelphia, 
Pennsylvania. 

The complainant alleges that on February 16, 1945, it sold to re- 
spondent by oral and written contract, negotiated by Ritter & Co., 
a broken, one carload of “Dan L. Brand” California Pascal Celery, 
containing 468 crates, at the agreed price of $4.40 per crate, f. o. b. 
Cutler, California, plus $50 for top ice, “rolling acceptance final.” 
Complainant further alleges that respondent accepted the celery in 
compliance with the contract, but has since failed, neglected and 
refused to pay complainant the agreed purchase price. 

In its answer to the complaint, respondent admits the purchase of a 
carload of celery, but denies that the terms of sale were “rolling accept- 
ance final,” or that it accepted the shipment in compliance with the 
contract. Respondent avers that the complainant represented and 
warranted that the celery was from the Chula Vista District of Cali- 
fornia and was of “Extra Fancy U.S. No. 1” quality. As a special 
plea, it is contended that there is no enforceable agreement under the 
Pennsylvania Statute of Frauds. 

A report of investigation was filed and copies thereof were served 
on respondent and on complainant’s attorney on December 17, 1945, 
in accordance with the Rules of Practice (7 CFR, 1945 Supp., 47.1 
et seg.). A formal hearing was held at Philadelphia, Pennsylvania, 
on June 24, 1946. Both complainant and respondent were represented 
by counsel at the hearing. 

The record includes the oral testimony of A. F. Lofquist, District 
Freight Claim Agent for the Pennsylvania Railroad; the testimony 
of John Cannata, and the deposition of K. D. Ritter, on behalf of 
complainant; the testimony of Israel Rothstein, om behalf of respon- 
dent; as well as the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch, Production and Market- 


ing Administration. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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John Cannata testified that he received a call from H. Rothstein & 
Sons relative to purchasing a car of celery; that the respondent stated 
it had talked to Ritter & Co., of Toledo, Ohio, and the latter recoin- 
mended to respondent that it call the complainant. According to 
Cannata’s testimony, respondent was informed that complainant had 
celery in transit from Cutler and Salinas, California, but respondent 
was interested in Cutler celery, and upon being given the manifest 
of several cars finally expressed an interest in the car in dispute, PFE 
52525. The witness stated that the price eventually agreed upon was 
$4.40 per crate, plus $50 for top ice, f. o. b. rolling acceptance final, 
with no grade stipulated, since these were the same terms upon which 
complainant had purchased the car of celery, and respondent was 
informed that it would have to handle the transaction through Ritter 
& Co., inasmuch as complainant did not know respondent. Cannata 
further testified that he called K. D. Ritter, of Ritter & Co., and told 
his complainant was willing to sell the car of celery on the terms 
heretofore stated, but pointed out that since complainant did not know 
respondent and respondent was Ritter’s customer, he insisted that 
Ritter handle the confirmation of sale and assume the risk of non- 
payment of the invoice. Complainant stated that at no time was there 
any mention made of the Chula Vista District, nor was there any 
representation that this car of celery was “extra fancy U. S. No. 1.” 
Cannata, however, did state on cross-examination that he told respon- 
dent the celery he was getting from Cutler was “more superior” than 
the celery from Salinas. 

A. F. Lofquist, testifying on behalf of complainant, stated that a 
railroad claim had been filed on this car “for H. Rothstein & Sons 
and/or for whom it may concern.” 

The deposition of K. D. Ritter, of Ritter & Co., discloses that 
the beginning of the transaction in dispute, respondent called him 
Toledo, Ohio, in reference to buying a car of celery and respondent 
was referred to complainant, to whom Ritter had recently sold several 
cars. Shortly thereafter, complainant called Ritter and instructed 
him to invoice the celery in car PFE 52525 to respondent at $4.40 
per crate, f. o. b., plus $50 for top ice, rolling acceptance final, and 
to divert the car to respondent at Philadelphia. Respondent, likewise, 
is stated to have called Ritter in order to check the terms of sale and 
to determine that the car was diverted. Ritter diverted the car, as 
instructed, prepared an invoice on which was written, among other 
things, the terms “rolling acceptance final,” and mailed it to the re- 
spondent. No other confirmation of sale was made, and respondent 
made no objection to the terms of sale noted on the invoice. Ritter 
heard nothing further about the shipment until March 2, 1945, when 
he received a telegram from respondent stating the celery had been 
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sold by respondent to the Harrisburg Daily Market, Harrisburg, Penn- 
sylvania, after inspection, at $5.25 per crate delivered and complain- 
ing about decay in the car and protesting that a car of outstanding 
celery had been purchased by respondent. Nothing was said in this 
telegram about the terms of sale or the fact that the celery was not 
from the Chula Vista District. 

Ritter secured the shipping point inspection report showing that 
the car had graded 85% U.S. No. 1 and brought this to respondent’s 
attention, at the same time taking exception to respondent’s statement 
that the celery was represented to be “extra fancy.” Ritter later wired 
respondent telling him that he had verified the terms of sale with 
complainant, and demanding payment for the celery. In answer to 
this request, respondent for the first time objected to the terms of 
sale which he described as “shipping point acceptance.” It was not 
until March 6, 1945, that respondent complained that this was not 
celery from the Chula Vista District. Ritter, in his deposition, em- 
phatically denied that any representation was made as to quality 
other than that the celery from Cutler was arriving far better than 
that from Salinas. He also denied that he, at any time, instructed 
respondent to handle the shipment for his or complainant’s account. 

Respondent’s sole witness was Israel Rothstein, one of its partners. 
He testified that he called Ritter regarding Chula Vista celery and was 
referred to one of Ritter’s customers, the complainant in this case. 
Rothstein said he thereupon called complainant and repeated his 
interest in Chula Vista celery and complainant “stated how good the 
celery was, the way it was outstanding—as a matter of fact, he stated 
it was extra fancy, also U.S.1 * * * Hestressed vividly that the 
celery was outstanding and therefore he demanded a premium.” Re- 
spondent introduced in evidence the notes purportedly made by this 
witness in his own handwriting at the time the transaction occurred, 
showing the quality as “Extra Fancy U. 8. No. 1” with the terms of 
sale merely f. 0. b. The witness further asserted that during his 
conversation with Ritter, the latter stated the celery to be “extra 
fancy.” 

FINDINGS OF FACT 


1. The complainant is an individual, John Cannata, doing business 
as the Cannata Celery Company, whose business address is 181 South 
Lazelle Street, Columbus, Ohio. 

2. The respondent is a partnership consisting of Maxwell H. Roth- 
stein and Israel Rothstein, doing business as H. Rothstein & Sons, 
whose address is 134 Walnut Street, Philadelphia, Pennsylvania. At 
the time of this transaction, respondent_was licensed under the act. 

3. On or about February 16, 1945, in the course of interstate com- 
merce, complainant agreed to sell and respondent agreed to buy a 
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carload of celery, shipped from Cutler, California, in car PFE 52525, 
containing 468 crates of no grade, “Dan L. Brand,” Pascal type clery 
in Sturdee crates, at $4.40 per crate, f. 0. b., plus top ice of $50, for a 
total price of $2,109.20 rolling acceptance final. 

4, On February 16, 1945, complainant, through its agent, Ritter & 
Co., confirmed the sale of this car of celery by an invoice mailed to 
respondent, setting forth the terms of sale, including “rolling accept- 
ance final.” On the same date, Ritter & Co. diverted car PFE 52525 
to respondent at Philadelphia, Pennsylvania. 

5. On or about February 26, 1945, respondent diverted car PFE 
52525 to Harrisburg Daily Market, at Harrisburg, Pennsylvania. 
This car arrived at Harrisburg on February 27, 1945, and, after 
inspection, was rejected by the Harrisburg Daily Market. 

6. Upon authorization from the respondent, Harrisburg Daily 
Market sold the celery in car PFE 52525 on consignment for respond- 
ent’s account. The proceeds realized from the resale amounted to 
$1,378.04, from which was deducted $470.26 freight and commission 
charges of $96.46, leaving, net proceeds of $811.32. 

7. The Harrisburg Daily Market, on or about March 27, 1945, re- 
mitted the sum of $811.32 to respondent by means of a check payable 
to respondent’s order. This check, without endorsement, was ten- 
dered by respondent to complainant in settlement of the purchase 
price of the celery. Complainant refused to accept the check. 

8. Respondent failed and refused to pay complainant the agreed 
purchase price of the carload of celery, which sum is still due and 
owing to complainant. 

9. The complaint was filed within nine months after the accrual 
of the cause of action alleged herein. 


CONCLUSIONS 


There is no question but that complainant’s agent confirmed the sale 
to respondent by an invoice bearing the words “rolling acceptance 
final,” or that such invoice was received by respondent. Since com- 
plainant purchased the celery on this basis it would seem reasonable 
for complainant to sell the celery only on the same basis. Although 
Rothstein stated he personally did not see the invoice, the original 
was produced at the hearing from respondent’s files and appeared to 
be the same as the copy submitted with Ritter’s deposition. Com- 
plaint was made by respondent on March 2 concerning the quality of 
the produce delivered but no objection was made to the term “rolling 
acceptance final” until March 5, although Rothstein admitted that he 
is well aware of its meaning. Respondent’s failure to object upon 
receipt of the invoice indicates that the invoice correctly stated the 
terms of sale. Barnett-Gerstein Company v. Heller Bros. Co., Inc., 
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etc. 4 A. D. 353. It is concluded from the evidence that the parties 
had agreeil to the term “rolling acceptance final.” 

While the term, “rolling acceptance final,” has not been defined in 
the Regulations, it is interpreted to mean substantially the same as 
“KF. O. B. Acceptance Final.” Schoenburg, Price & Company v. Lewis 
D. Goldstein Fruit and Produce Corporation, 2 A. D. 772. The Regu- 
lations (7 CFR Cum. Supp., Sec. 46.24 (m) ) define this to mean that 
the buyer accepts the produce f. o. b. cars at shipping point without 
recourse, 

Respondent contends that the contract cannot be enforced under the 
Statute of Frauds of Pennsylvania, because “there is nothing in writ- 
ing signed by the party to be charged in connection with the alleged 
purchase and sale of the said car of celery.” Respondent further in- 
sists that there was no acceptance of all or any part of said merchan- 
dise, within the meaning of the Statute of Frauds. This is contrary 
to the foregoing definition of f. 0. b. acceptance final and cannot be 
maintained. Section 4 of the Pennsylvania Sales Act, of May 19, 
1915, P. C. 543, 69 P. S. 121, provides: 





“First. A contract to sell or a sale of any goods or choses in action of the value 
of five hundred dollars or upwards shall not be enforceable by action unless the 
buyer shall accept part of the goods or choses in actior®so contracted to be sold 
or sold, and actually receive the same, or give something in earnest to bind the 
contract, or in part payment, or unless some note or memorandum in writing of 
the contract or sale be signed by the party to be charged or his agent in that 
behalf. [Italics supplied. ] 

Tuirp. There is an acceptance of goods within the meaning of this section when 
the buyer either, before or after delivery of the goods, or any part thereof, ex- 
presses by words or conduct his assent to becoming the owner of those specific 
goods.” 


Although acceptance will ordinarily take place after the buyer has 
received and sufficiently examined the goods to understand their nature 
and quality, it is obviously possible for a buyer to accept goods without 
anexamination. Wélliston Contracts § 544. The acceptance may pre- 
cede the receipt. Johnston Mfg. Co. v. Hamilton Glass Co., 261 Il. 
App. 308 (1931) ; Mellon Produce Co. v. Fink, 225 Wis. 90, 273 N. W. 
538 (1937). 

The record in this case establishes an agreement to purchase the 
specific carload of celery on the basis of “f. o. b. California, rolling 
acceptance final.” Certainly, this was an assent by words to take the 
produce as owner, even though an examination had not been, made as 
to condition and quality. Furthermore, respondent actively consented 
to becoming the owner of the celery in question when the car was 
diverted by respondent to Harrisburg Daily Market. 

The Superior Court of Pennsylvania, in Brussel v. Maimon, 111 Pa. 
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Super. 54, 169 A. 242 (1933), held that, under the Statute of Frauds, 
it is immaterial that a third party actually received the property sold, 
if he was properly authorized to do so by the buyer, and that the place 
of delivery was the factory of the third party instead of the buyer’s 
plant. 

At least two proceedings under the act have considered the Statute 
of Frauds in relation to facts similar to those in the present one. In 
Urick & Hollis v. Nathan Krupnick, PACA Docket No. 826, S. 454, 
respondent’s agent inspected the produce on track, agreed to buy, and 
requested diversion to an auction company. It was held, “The re- 
spondent by requesting the auction company to sell the car made the 
auction company his agent and receipt by the auction company is 
sufficient to comply with the Statute of Frauds which requires both an 
acceptance and receipt.” The second proceeding is Jrving Williams 
Co. v. Leef-Schniebolk Co., 3 A. D. 988, affirmed by the United States 
District Court for the Southern District of New York, Civil 28-552, 
dated January 3, 1946. Here the sale was on an f. o. b. basis, “Califor- 
nia acceptance final.” It was stated: 

Here respondent inspected the tomatoes, purchased four specific cars, and orally 
accepted the tomatoes through its agent. Respondent’s action in filing diver- 
sion orders with the Santa Fe stating that the cars were consigned to it, and also 
its action in diverting the cars, show that respondent conducted itself as if it 
had purchased and owned the tomatoes although, unknown to respondent at the 
time, the complainant had retained the billing in his name in order to secure 
payment. All these facts * * * lead us to the conclusion that there was 
a sufficient receipt and acceptance to take the contract out of the Statute of 
Frauds. 

It is concluded that in this proceeding there was an acceptance and 
actual receipt of the shipment sufficient to satisfy the Statute of 
Frauds. 

One of the principal questions of fact in dispute in whether com- 
plainant warranted the celery to be from the Chula Vista District 
of California and of “extra fancy U.S. No. 1” quality or grade. While 
the respondent maintains that such warranties were made, it is diffi- 
cult to reconcile this with the fact that no “extra fancy U. S. No. 1” 
grade exists with respect to celery; that at the time in question, the 
celery coming from California (except that from Salinas which was 
known to be of extremely poor quality) was being quoted as grading 
85% U.S. No. 1 to No. 1 quality, and that complainant did not have 
any celery in transit from the Chula Vista District. Moreover, had 
this been a car of such outstanding celery as it is purported to have 
been represented, it is questionable that respondent, prior to any 
inspection, and in the absence of a falling market, would have sold it 
at a loss, which Rothstein testified he did. In view of all the evidence 
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and circumstances, it is concluded that no such representations were 
made either by complainant or by Ritter & Co. The statement by 
complainant that the celery arriving from Cutler was superior to that 
from Salinas was a statement of opinion only and not a warranty 
under Section 12 of the Pennsylvania Sales Act, supra. 

It is concluded that respondent violated section 2 of the act by 
failing to pay the complainant the purchase price of the carload of 
celery in question, that reparation should be awarded the complainant 
for the amount claimed, with interest, and the facts should be pub- 


lished. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,109.20, with interest at 5 percent per 
annum from February 16, 1945, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation, and as to 
service on the parties, this order si.all become effective 20 days after 
:ts date. 


(A. D. 1435) 


Morris SIMON v. UNITED PRopucE CoMPANY. PACA Doc. No. 4581. Decided 
March 13, 1947. 


Breach of Contract—Nominal Damages 


Where a breach of the contract was admitted by seller, but actual damage was 
not proved, buyer is awarded nominal damages only.* 


Accord and Satisfaction—Failure to Establish in Absence of Bona Fide. Dispute 


Where a shipment of tomatoes did not meet contract requirements at shipping 
point, but neither party was aware of that fact when the seller made an 
allowance to the buyer after the buyer complained that the shipment arrived 
in poor condition and would have to be sold at a loss, and it did not appear 
that the allowance was made in full settlement of all claims arising out of 
the transaction, held, payment of the allowance did not amount to an accord 
and satisfaction and the buyer was not precluded from claiming further 
damages.* 


. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Messrs. Blank- 
sten and Lansing, of Chicago, Illinois, for respondent. Mr. Joseph E. Quin, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
{ssue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a, e¢ seg.), was commenced by an 
informal complaint made on November 14, 1945, and a formal com- 
plaint filed on March 12, 1946. 

The complainant, Morris Simon, in effect alleges that on or about 
October 15, 1945, respondent, United Produce Company, sold a car- 
load of tomatoes to complainant at $2.75 per lug, f. o. b. shipping 
point acceptance final, on representations that the tomatoes graded 
85 percent U.S. No. 1; that on delivery of the load to complainant at 
Philadelphia, the tomatoes were in very bad condition, and of poor 
quality, and that respondent voluntarily granted complainant an 
allowance of $0.75 per lug on account of any loss that might be sus- 
tained by complainant but not in full settlement of his loss. It is 
alleged further that it was subsequently determined the tomatoes did 
not grade 85 percent U.S. No. 1 at shipping point but only graded 80 
percent U.S. No. 1 on inspection there, and that, by reason of respond- 
ent’s false and misleading statement and warranty of grade, com- 
plainant suffered damages in the sum of $1,676.35. Reparation is 
asked for in that amount. 

Respondent in its answer admits that based on advice received 
from its representative, it represented to complainant that the ship- 
ping point inspection showed that the tomatoes were 85 percent U.S. 
No. 1, and that such inspection in fact shows they were approximately 
80 percent U. S. No. 1 quality, but contends that an allowance of 
$525, made to complainant after arrival of the tomatoes and their 
inspection by complainant, was in full settlement of the difference 
between the parties. Respondent denies that complainant was dam- 
aged in the amount alleged by complainant. 

The respondent requested an oral hearing which was held at Chi- 
cago, Illinois, on October 10, 1946. 

Morris Josephson, an associate of complainant, conducted the nego- 
tiations with respondent. He testified as a deposition witness that 
at the time of his telephone conversation with Tony Oddo, respond- 
ent’s president, in which Oddo offered to make the allowance of 75 
cents per lug, he did not have before him the official destination in- 
spection report or the inspection report made by Binney Inspection 
Service; that during the conversation, he asked Oddo for the in- 
spection report at shipping point and Oddo said it was being secured 
and would be mailed to Josephson; and that he (Josephson) did not 
accept or agree to accept the allowance as being in full settlement 
of all claims in connection with the shipment in question. 
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Tony Oddo testified at the hearing that Josephson, while he had 
not received the actual certificates from the inspection agencies at 
Philadelphia, had secured information on the results of the inspection 
from these agencies, and that Josephson read notes over the telephone 
that “he had taken off of these inspections which showed what the 
car actually was,” and that nothing was said about the allowance be- 
ing conditioned on the complainant receiving the actual government 
inspection certificate at shipping point, or conditioned on anything 
else. 

It is not controverted that Josephson made a personal inspection 
of the carload before engaging in the telephone conversation in ques- 
tion, and that Oddo, in a telegram confirming the allowance, stated 
that the shipping point inspection certificate would be sent to the 
complainant as soon as it was received. Oddo explained his sub- 
sequent failure to furnish this certificate by testifying that he never 
received the certificate, and that when the allowance was given, he 


“considered the case closed.” 
FINDINGS OF FACT 


1. The compiainant, Morris Simon, is 2n individual whose address 
is Southwest corner, Second and Dock Streets, Philadelphia, Penn- 
sylvania. 

2. The respondent, United Produce Company, is a corporation whose 
address is 1421 South Aberdeen Street, Chicago, Illinois. At all 
times mentioned in the pleadings respondent was licensed under the 
act and is now so licensed. 

3. On October 15, 1945, respondent sold to complainant, in the 
course of interstate commerce, 700 lugs of tomatoes then en route 
east from Arvin, California, in car SFRD 38065, at an agreed price 
of $2.75 per lug, and confirmed the sale by a telegram on the same 
day, stating that the carload was sold “BASIS FEDERAL INSPEC- 
TION AT SHIPPING POINT 85% US ONE FINAL, FOB SHIP- 
PING POINT ACCEPTANCE FINAL.” 

4. The tomatoes had been inspected at Arvin, California, by a gov- 
ernment inspector on October 11 and 12, 1945, who issued a certificate 
of inspection describing them as generally mature green, with defects 
averaging approximately 20 percent but with no decay, and stating 
that the carload “Averages approximately 80% U.S. No. 1 quality, 
U.S. Standard Packs.” 

5. Tony Oddo, president of respondent, acted for respondent, and 
Morris Josephson, an associate of Morris Simon in complainant’s 
fruit and vegetable business, acted for complainant in the sales trans- 
action and in all ensuing matters relating thereto. 

6. Car SFRD 38065 was shipped from Arvin, California, on Octo- 
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ber 12, and arrived at Philadelphia, Pennsylvania, and was tendered 
to complainant early on the morning of October 23, 1945. 

7. Morris Josephson inspected the tomatoes at about 8:30 a. m. the 
same morning. He issued complainant’s check of that date, payable 
to South Philadelphia National Bank, in the amount of $1,940, in 
payment of the draft covering the purchase price of the tomatoes. 

8. Josephson arranged for inspection of the tomatoes by the Binney 
Inspection Service, and at 10:20 a. m. on October 23, the inspection 
was made. Thereafter, on the same day, Josephson sent a telegram 
to respondent from Philadelphia at 3:02 p.m. (E. S. T.) which was 
received by respondent at Chicago at 2:33 p.m. (C. S. T.), stating: 
“CAR RD 38065 ARRIVED TODAY SHOWING DECAY AND 
DEFECTS WILL TAKE GOVERNMENT INSPECTION AND 
CALL YOU TOMORROW.” 

9. On the same day, October 23, Oddo replied to complainant’s wire 
by telegram filed at Chicago 4:31 p. m. (C..S. T.) and received 
at Philadelphia at 6:17 p.m. (E. S. T.), reiterating what had been 
said in respondent’s October 15 telegram concerning the terms of sale 
and adding that respondent was wiring the shipper to airmail the 
shipping point inspection certificate immediately and that as soon as 
the certificate was received, it would be sent to complainant. 

10. On October 24, Josephson received an inspection certificate from 
the. Binney Inspection Service, showing that the tomatoes were of 
fairly good stock, that the average of defects was 11%, “chiefly mis- 
shapen or scars,” and the average of decay 9%, “chiefly bacterial soft 
rot and Rhizophus in all stages.” 

11. On the morning of the same day, October 24, Josephson tele- 
phoned respondent, and Josephson and Oddo talked about the poor 
condition of the tomatoes and Oddo agreed to make an allowance of 
$.75 a lug to complainant. 

12. Thereafter, on October 24, Oddo sent complainant a telegram, 
filed for sending at Chicago at 10:02 a.m. (C. S. T.) and received at 
Philadelphia at 1:25 p.m. (KE. S. T.) confirming that a check for 
the allowance was being mailed, but disclaiming responsibility because 
of the above-quoted terms of sale and stating that he had “JUST 
PHONED OUR MAN AND HE ADVISES THIS CAR POSI- 
TIVELY WAS INSPECTED AND DID GRADE 85% USONE 
AND HE IS AIRMAILING US THIS GOVERNMENT CER.- 
TIFICATE TODAY SOONS GET SAME WILL MAIL IT TO 
YOU—.” 

13. By a letter dated October 24, respondent forwarded its check 
for the allowance to complainant, still disclaiming any obligation but 
making no reference to furnishing complainant with the shipping 
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point inspection report, and such inspection report was never sent by 
respondent to complainant. Complainant cashed the check for the 
allowance. 

14. No statement as to the check being in full settlement or in accord 
and satisfaction of complainant’s claim was made in the transmitting 
letter, on the check, or in any other document that passed between the 
parties. 

15. On October 25 or 26, 1945, complainant received the destina- 
tion government certificate of inspection that was made on October 24, 
reporting approximately 20 percent grade defects, and an average of 
20 percent decay, “chiefly Watery Rot and Bacterial Soft Rot.” The 
tomatoes then failed to grade U.S. No. 1 due to grade defects in excess 
of tolerance and failed to grade 80 percent U.S. No. 1 only on account 
of decay. 

16. The Philadelphia Daily Fresh Fruit and Vegetable Market Re- 
port for October 23, 1945 issued by the Department of Agriculture 
gives the following information on California tomatoes: lugs, green, 
turning and ripes, wrapped, U. S. #1, 6 x 7 and larger $3.50-$4.75, 
mostly $4.00-$4.50, fair condition $3.00, poor, wasty $.75-$1.50; U.S. 
#2 fair condition $2.00. 

17. An informal complaint was made by complainant on November 
14, 1945, which was within nine months after accrual of the cause of 
action, and was followed by the filing and service of a formal 
complaint. 


CONCLUSIONS 


Respondent concedes that the tomatoes delivered to complainant 
did not meet contract requirements, in that they did not grade 85% 
U. S. No. 1 at shipping point. But respondent contends that the 
allowance of 75 cents per lug, or $525, operated as an accord and 
satisfaction which precludes complainant from asserting any further 
claim for damages. 

In Hunter Brothers v. Triangle Fruit Company, 4 A. D. 408, we 

quoted from Dimmick et al. v. Banning Cooper Company, Ltd., 256 
Pa, 295, 100 Atl. 171, in part as follows: 
To establish an “accord and satisfaction” payment should be offered in full 
satisfaction of the debt and be accompanied by acts and declarations nmounting 
to an express notice that payment is conditional, and, if accepted, must be received 
in satisfaction. 
Also see Associated Fruit Distributors of California v. Maillouxw Fruit 
and Produce Company, 5 A. D, 290. 

It does not appear that at the time the allowance was granted, any 
actual or bona fide dispute existed between the parties, or that re- 
spondent had been charged with the making of misrepresentations. 
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or had done or failed to do anything for which he would be liable 
to the complainant. Apparently complainant’s position was that the 
car was not a good car of tomatoes and, at most, that it had probably 
not warranted a grading of 85 percent U.S. No. 1 at shipping point. 

Analyzing Oddo’s seemingly conflicting statements in an effort to 
make them consistent with each other and the documentary evidence, 
it would seem that respondent’s contention is, or logically must be, 
that Josephson questioned the truth of the representation that the 
tomatoes had been graded as 85 percent U. S. No. 1 at shipping point; 
that doubts were engendered in Oddo’s mind by Josephson’s state- 
ments; and that Oddo made the allowance in settlement of possible 
liability, though he believed his representation of grade had con- 
formed to the fact and he intended to prove to complainant in any case 
that this was so. While this reconstruction of the situation is not 
contrary to reason and affords a motive for Oddo’s actions in agreeing 
to the allowance other than that of maintaining good business rela- 
tions by voluntarily sharing complainant’s loss, it is based on self- 
serving declarations by Oddo and contradicts his contention in a tele- 
gram and a letter at the time the allowance was made that it was given 
gratuitously. If Oddo granted an allowance because of fear that he 
might be liable for damages, why did he not set out on the allowance 
check or in his communications with complainant that the allowance 
was in final settlement of the transaction ? 

Respondent has the burden of proving that an accord and satisfac- 
tion was entered into and it is concluded that he has failed to do so. 
It appears that, while Oddo and Josephson may each have had doubts 
at times as to the actual and the reported grade at shipping point, the 
allowance was made and accepted on the basis that the tomatoes had 
actually been graded as 85 percent U. S. No. 1. It follows also from 
this circumstance that the allowance, in the attempted role of com- 
plete accord and satisfaction which respondent would assign to it, 
would rest on the faulty foundation of a mutual mistake of fact. We 
conclude that there was no accord and satisfaction, and that complain- 
ant is entitled to reparation in the amount of any damages it can 
prove to have resulted from respondent’s breach of this contract. 

One of two bases used by complainant in computing his dam- 


ages is the amount he would have realized for the tomatoes if they 
had been as represented. He and his associate testified that the to- 
matoes could have been sold for $4.50 a lug. Complainant’s support- 
ing proof of loss is the market report for October 23, 1945, issued 
by the Department of Agriculture. The reported price bracket of 
$3.50 to $4.75 a lug, mostly $4.00 to $4.50, on which complainant must 


~ 


rely for substantiation of his $4.50 figure, is for U. S. Ne. 1 tomatoes 
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in good condition. It does not give a like figure for tomatoes aver- 
aging 85 percent U. S. No. 1 and showing a considerable degree of 
decay, nor give any certain yardstick by which the market value of 
tomatoes averaging 85 percent U.S. No. 1 can be determined. 

The second base used in complainant’s computation of damages is 
the amount said to have been realized from the sale of the carload of 
tomatoes. This figure also falls short of necessary supporting proof. 
There is no identification of a purported account of sales by the person 

_or persons who disposed of the tomatoes. Dates of sales are. not dis- 
closed, or the purchasers. We conclude that complainant has failed to 
prove the amount of damages suffered, and only nominal damages 
can be awarded. The facts should be published. 
















ORDER 





Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, nominal damages of $1. 

The facts as set forth herein should be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shail become effective 20 days after 
its date. 
















(A. D. 1436) 




















JoHN B. CanceitMo Company v. FRANK FERNANDEZ Company. PACA Doc. No. 
4624. Decided March 13, 1947. 






Failure to Account for Money Advanced—Judgment on Pleadings 





Where money was advanced by complainant to assist respondent in shipping 
produce to complainant, and, after making a few deliveries, respondent re- 
fused to make further shipments or return the balance of the money advanced 
and held by hii, complainant may recover by motion for judgment on the 
pleadings as a result of respondent’s failure, in violation of the Act, to ae- 
count for the balance of the advance admittedly in his possession.* 










Messrs. Hinhorn and Schachtel, of Philadelphia, Pennsylvania, for complainant. 
Messrs. Lewkowitz and Wein, of Phoenix, Arizona, for respondent. Mr.- John 





T. Pearson, Examiner, 


Decision by Thomas J. Flavin, Judicial Office ’. 






PRELIMINARY STATEMENT 









This isa proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seg.). An informal complaint was filed on July 24, 1944. The for- 







*Reference to other points involved in this case will be found in Index-Digest in this 





issue of Agriculture Decisions.—-Ed. 
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mal complaint was filed on May 21, 1946. A copy of the report of in- 
vestigation was served on complainant by registered mail on August 
6, 1946. A copy of the formal complaint and a copy of the report of 
investigation were served on the respondent by registered mail on 
August 16, 1946. Although the complaint was filed for the recovery 
of an amount in excess of $500, an oral hearing was waived by the 
failure of either party to request such hearing and this proceeding was 
handled unde» the shortened procedure as provided in section 47.20 
of the rules of practice (10 FR 2209 e¢ seq.). 

The complaint alleges that on or about February 29, 1944, complain- 
ant advanced $4,500 to respondent to secure consignment of 15 car- 
loads of cantaloups and 15 carloads of honeydew melons to be shipped 
from the State of Arizona to complainant at Philadelphia, Pennsyl- 
vania, and, for services rendered, complainant was to receive $50 per 
‘ar if the produce was sold in carload lots and 7 percent of gross sales 
made in jobbing quantities. By mutual agreement, complainant was 
to retain $150 on each of the first five carloads to apply against the 
pre-season advance and to retain all proceeds of sales on the balance 
of the shipments until the shipments were completed when complain- 
ant was to render a finai accounting with deductions for outstanding 
advances and all other proper charges and respondent was to pay to 
complainant any deficit which might accrue. On or about May 27, 
1944, an additional advance of $4,500 was made by complainant to re- 
spondent in order to secure shipment of 15 carloads of onions on con- 
signment under the aforesaid agreement. The complaint also alleges 
that respondent subsequently shipped but eleven carloads of produce 
under the agreement and in a letter addressed to the complainant un- 
der date of December 4, 1944, acknowledged his failure to comply with 
the terms of the aforesaid agreement and promised to return to com- 
plainant the balance of the sum advanced which was then in his pos- 
session. The complaint further states that respondent thereafter made 
several payments, the last of which was made on August 20, 1945, in 
the sum of $1,400, leaving a balance of 1,737.07 due and owing to the 
complainant, for the recovery of which complaint was filed in this 
proceeding. 

The respondent filed an answer on September 25, 1946, alleging that 
the failure to deliver produce under the contract is a moot question 
since the complaint, if one did exist, was compromised by agreement 
of complainant to accept payment in the nature of installment refunds 
of the advances made and the dispute between the parties is not now 
one of failure to ship produce, but instead, is only an indebtedness of 
$1,737.07 which, it is alleged, can not be collected through the Depart- 
ment of Agriculture. 
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It appears that when it was definitely known that no further ship- 
ments could be made to complainant, a note was given to complainant 
by respondent in the amount of the advance then in his possession and 
some payments were made on this note but nothing has been paid since 
August 20, 1945. Complainant’s attorney was requested to surrender 
this note but he has replied that his client, complainant herein, is now 
unable to locate the note after diligent search of complainant’s 
records. 

On September 26, 1946, complainant filed a motion for judgment on 
the pleadings for the reasons that respondent’s answer was not filed 
within the time provided in the regulations promulgated under the 
act and failed to contain either an admission or denial of the allegations 
of the complaint. Furthermore, tlre complainant alleges that re- 
spondent’s answer was filed for the purpose of delaying consideration 
of the issues based upon respondent’s failure, in violation of section 
2 of the act, to refund advances for the purchase of perishable agricul- 
tural commodities. 




















FINDINGS OF FACT 






1. Complainant is a partnership composed of A. J. Cancelmo, P. J. 
Cancelmo and T, J. Cancelmo, doing business as the John B. Cancelmo 
Company, whose post oflice address is 134 Walnut Street, Philadel- 
phia, Pennsylvania. 

2. Respondent, Frank Fernandez, is an individual trading as the 
Frank Fernandez Company whose address is post office box number 
3557, Phoenix, Arizona, and, during all of the times mentioned in the 
complaint filed herein, he was licensed under the Perishable Agricul- 
tural Commodities Act, 1930 as amended. 

3. On or about February 29, 1944, complainant and respondent en- 
tered into a written agreement whereby complainant advanced $4,500 
to respondent to secure shipment of 15 carloads of cantaloups and 15 
carloads of honeydew melons on consignment and this agreement was 
supplemented by exchange of telegrams on May 27, 1944, to include 
an additional advance of $4,500 for shipment of 15 carloads of onions 
which were also to be handled on consignment. All produce was to 
be shipped in interstate commerce from respondent’s ranch in Arizona 
to complainant at Philadelphia, Pennsylvania. 

4. Pursuant to the aforesaid agreements, respondent shipped 11 
carloads of produce and thereafter informed complainant that no 
more shipments could be made under the agreement until complainant 




















advanced more money to assist respondent in paying for labor neces- 
sary to prepare the produce for shipment. The complainant refused 
to do this and the parties subsequently agreed that respondent would 
make no further shipments under the contract, but instead would 
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return to complainant the remaining balance of the advanced money 
then in his possession by making monthly payments of at least $350 
to complainant. 

5. Pursuant to the aforesaid agreement, respondent returned to com- 
plainant a portion of the sums advanced but subsequent to August 20, 
1945, discontinued such remittances and this proceeding was instituted 
for the recovery of the remaining balance of the advances in the sum 
of $1,737.07 which amount respondent admits in his answer is due and 
owing to complainant but contends that since this proceeding is based 
upon an “open indebtedness,” recovery can not be had under the 
Perishable Agricultural Commodities Act. 

-6. Informal complaint was filed in this proceeding on July 24, 1944 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits in his answer that he is indebted to complainant 
in the amount claimed in the complaint but contends that complain- 
ant can not recover under the Perishable Agricultural Commodities 
Act since the agreement, whereby the respondent was to ship produce 
to complainant on advances made, was cancelled, and complainant’s 
claim against respondent is now for the recovery of money which 
respondent received from complainant. There is no denial, however, 
that the money which complainant now seeks to recover was ad- 
vanced to respondent to secure shipments of produce which respond- 
ent failed, neglected, and refused to ship. Complainant does not ask 
for damages for failure of respondent to carry out the terms of the 
contract but seeks to recover only the balance of the sums advanced to 
respondent which remains in his hands. 

Failure to account for money advanced to secure shipments of 
fruit and vegetables has been held repeatedly to be a failure to account 
in violation of section 2 of the Perishable Agricultural Commodities 
Act. Steel City Fruit Company, Inc. v. Associated Sales Company, 
PACA Docket No. 4114, S. 2887; 8S. H. and EF. H. Frost v. Carey Fruit 
Company, 1 A. D. 655 and Steel City Fruit Company, Inc. v. Louis 
Weiman, PACA Docket No. 4260, S 3051. The fact that respondent 
admits possession of money, which was advanced by complainant 
to assist respondent in shipping produce to complainant and therafter 
promised to return such money, fails to support respondent’s conten- 
tion that the transaction can not be considered under the Perishable 
Agricultural Commodities Act. 

Although a note was given by respondent to secure the payment 
of the balance of the advances then in his possession, it is clear that 
he failed to make the payments as agreed and, therefore, a substan- 
tial portion of the money advanced remains in his hands. Under 
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these conditions, complainant was in a position to elect to take action 
on the note held as security or on the revived debt. In the event an 
election is made, as in this proceeding, to bring action on the debt, the 
creditor must surrender the note or satisfactorily account for a failure 
to do so. Missouri State Highway Board v. Southern Surety Com- 
pany, Mo. App., 9S. W. (2d) 92; Advance-Rumley Thresher Co. v. 
Kruger, et al., 93 Mont. 66, 16 P (2d) 1102. In the instant case, com- ‘ 
plainant has stated that diligent search has failed to locate the note 

which, it is believed, satisfactorily accounts for the failure to produce 

the note. Consequently, complainant’s motion for judgment on the 

pleadings is granted. The facts should be published. 













ORDER 






Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $1,787.07 with interest 
thereon at 5 percent per annum from August 20, 1945 until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 










(A. D. 1437) 










PACA Doe. No. 4660. Decided 





In re FRANK CUSUMANO AND JOHN SPATAFORA. 
March 18, 1947. 









Suspension of License—Failure to Account and Remit—Failure to Keep 
Records—Repeated and Flagrant Violations of Act 






Where respondents admitted that they repeatedly and flagrantly violated the 
Act by failing to account and remit and failing to keep adequate records, and 
agreed to the entry of an order suspending their license for a period of 90 
days, respondents’ license is hereby suspended for such period, effective 10 







days from the date hereof.* 






Mr. John T. Pearson, of Washington, D. C., for Production and Marketing Admin- 
istration. Mr. Henry T. Spiegel, of Spiegel and Rosenblatt, of Chicago, 
Illinois, for respondent. Mr. John J. Curry, Examiner. 


Decision by Thomas J, Flavin, Judicial Officer. 








PRELIMINARY STATEMENT 






On or about January 13, 1947, the complainant, T. C. Curry, Chief 
of the Regulatory Division of the Fruit and Vegetable Branch, Pro- 









*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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duction and Marketing Administration, filed a complaint against the 
respondents Frank Cusumano and John Spatafora, trading as Cuysu- 
mano and Spatafora Produce Company, or as Cusumano and Spata- 
fora, alleging that respondents failed to account truly and correctly 
to consignors for the proceeds derived from the sale of certain perish- 
able agricultural commodities consigned to them for sale on a com- 
mission basis and failed to keep adequate and complete records dis- 
closing all transactions involved in their business, in violation of 
Sections 2 and 9 of the Perishable Agricultural Commodities Act 
(7 U. S. C. 1940 ed. 499a et seq.), hereinafter referred to as the Act. 
A copy of the complaint was served on the respondents on January 
20; 1947. On February 24, 1947, the respondents filed with the hearing 
clerk a document which had been submitted to them by the complainant 
whereby respondents admitted the facts alleged in the complaint, 
waived oral hearing and the issuance of an examiner’s report, and 
agreed to the entry of an order suspending for a period of ninety days 
their license to do business under the Act and to publication of the 


facts. 
FINDINGS OF FACT 


1. The complainant, whose address is The Fruit and Vegetable 
Branch, Production and Marketing Administration, Washington, 
D. C., is an employee of the United States Department of Agriculture. 

2. The respondents Frank Cusumano and John Spatafora are co- 
partners trading as Cusumano and Spatafora Produce Company, or as 
Cusumano and Spatafora, whose address is 831 North Fourth Street, 
St. Louis, Missouri. 

3. The respondents at the times mentioned herein were engaged in 
the business of selling perishable agricultural commodities on con- 
signment in interstate commerce for or on behalf of others. 

4, On April 12, 1945, there was issued ‘to respondents, under the 
provisions of the Act, license no, 94732, which was renewed thereafter 
on the anniversary date thereof. 

5. On or about May 15 and May 19, 1945, respondents received on 
consignment in interstate commerce from Tony Misita of Amite, Lou- 


islana, a quantity of hampers of snap beans and baskets of squash 
contained in car SFRD 34197; a quantity of hampers of snap beans 
contained in car SFRD 38532; and a quantity of hampers of snap 
beans and baskets of squash contained in car PFE 41404. 

6. Respondents in accounting for these three consignments reported 
total net proceeds of $1,860.40, after deducting freight, demurrage, 
drayage, and commission charges, but before deducting a $1,000 ac- 


commodation advance; whereas an examination of their records dur- 
ing the period September 18 to September 20, 1945, disclosed that 
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respondents’ records were inadequate and incomplete, in violation of 
section 9 of the Act, and that such records as were available showed 
the approximate net returns realized and which should have been re- 
ported, after deducting freight, demurrage, drayage and commission 
charges, but before deducting the $1,000 accommodation advance, were 
$2,855.53, with the result that there remained due from respondents to 


pad 


this consignor the additional net sum of approximately $995.13. 
Respondents, in accordance with the suggestion made by a representa- 
tive of the Department, remitted through the Regulatory Division to 
the consignor this balance of $995.13. 

7. When the above matters were brought to the attention of the 
respondents they agreed thereafter to maintain adequate and complete 
records and to account correctly for consignments. Respondents were 
also informed that in view of their having remitted to the consignor 
and having promised that the violations would not be repeated, dis- 
ciplinary proceedings would not be instituted; however if subsequent 
investigation disclosed a repetition of these violations, disciplinary 
proceedings would be instituted. 

8. On November 20, 1946, a further examination was made of re- 
spondents’ records relating to a car of peppers, SFRD 25784, shipped 
in interstate commerce by Russell Rabin Company, Plant City, Flor- 
ida, and released on consignment to respondents after arrival at 
St. Louis, Missouri. 

9. Respondents in accounting for this consignment reported net 
proceeds of $866.99 after deducting freight, demurrage, ice, drayage, 
and commission charges; whereas examination disclosed that respond- 
ents’ records remained inadequate and incomplete, in continued viola- 
tion of section 9 of the Act, and that those records that were available 
showed approximate net returns of $1,090.35 after deducting the 
charges for freight, demurrage, ice, drayage, and commission, with the 
result that there remained due from respondent to this consignor the 
additional net sum of approximately $223.36. The respondents of- 
fered to remit this additional net return of $223.36 to the consignor 
which has been accomplished through the offices of the Regulatory 
Division. 

CONCLUSIONS 


Respondents failure on successive occasions to account truly and 
correctly and to make full payment promptly to consignors and to 
maintain such accounts, records, and memoranda as fully and cor- 
rectly disclosed all transactions involved in their business, as set out 
in the findings of fact herein, constitute repeated and flagrant viola- 
tions of sections 2 and 9 of the Act. Little need be said as to the seri- 
ousness of the violations engaged in by respondents or of the fact that 
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they were repeated within a short time of each other. Such conduct 
warrants the imposition of severe administrative sanctions against 
respondents. 

As stated above, the respondents and the complainant have hereto- 
fore agreed to the entry of an order suspending for a period of 90 days 
license No. 94732. Therefore the license should be suspended for such 
period and the facts published. 


ORDER 


Respondents’ license No. 94732 is hereby suspended for a period of 
90 days, effective 10 days from the date hereof. The facts and cir- 
cumstances, as set forth herein, shall be published. Copies of this 
document shall be served on the parties by registered mail or in person. 


(A. D. 1488) 


KARDONSKY PRODUCE COMPANY v. F. W. FRAzIER, Jr. PACA Doc. No. 4676. 
Decided March 19, 1947. 


Failure to Pay Purchase Price—Inspection of Commodity 


Where the agent of respondent purchased from complainant a truckload of 
tomatoes after inspection and the agent delivered them by truck to respond- 
ent, held, that respondent’s failure to pay the purchase price entitles com- 
plainant to an award of reparation for that amount.* 


Kardonsky Produce Company, of New York, New York, complainant pro se. 
Mr. Frederick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seqg.), instituted 
by a formal complaint received August 7, 1946. Complainant alleges 
in the formal complaint that respondent failed to account and pay 
for a truckload of tomatoes purchased from complainant’s Pompano, 
Florida, office on April 17,1946. An award of reparation is requested 
for the purchase price which respondent agreed to pay. 

An investigation of the complaint was made by the Production and 
Marketing Administration. A copy of the report of investigation 


was served upon complainant on January 15, 1947. A copy of this 
report and a copy of the formal complaint were served upon respond- 
ent also on that date. Respondent was notified at that time that the 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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failure to file an answer within 20 days thereafter would constitute 
a waiver of hearing and an admission of the facts alleged in the com- 
plaint as provided in section 47.8 (c) of the rules of practice. An 
answer to the formal complaint has not been filed and this proceeding 
is disposed of on the basis of the complaint, attached exhibits and 
the report of investigation. 










FINDINGS OF FACT 






1. Complainant Kardonsky Produce Company is a partnership con- 
sisting of Lillian Kardonsky, Abe Milch, Charles Siegle and Anthony 
Scotto, whose address is 204 Franklin Street, New York, New York. 

2. Respondent F. W. Frazier, Jr., is an individual whose address is 
1038 Scovel Street, Nashville, Tennessee. At the time of the trans- 
action complained of, respondent was licensed under the act. 

3. On April 17, 1946, respondent, acting through its agent Robert 
Harp, employed complainant’s office at Pompano, Florida, to purchase 
tomatoes for contemplated shipment in interstate commerce. Harp 
inspected and accepted for respondent 201 bushels of tomatoes. He 
loaded the tomatoes on respondent’s truck and delivered them to 












respondent in Nashville. 

4. After accepting the tomatoes, Robert Harp gave to complainant 
a check for $797.10, the purchase price agreed upon for the tomatoes. 
The check, which was made payable to complainant’s order and was 
signed “W. F. Frazier by Robert Harp,” was returned by the bank 
unpaid. Complainant notified respondent, who stated that the check 
had not been properly made out, the initials being transposed. Re- 
spondent promised to telegraph the amount but did not. Respondent 
also refused to honor a draft for the purchase price which complainant 
thereafter mailed to respondent. 

5. On May 16, 1946, complainant telephoned respondent concerning 
payment and respondent offered $293 in settlement. Complainant 
refused this amount. 

6. Respondent has not paid to complainant the purchase price of 
$797.10 or the protest fee of $2.50 which complainant paid the bank 
as a result of the returned check. 

7. The formal complaint was filed within nine months after the 
cause of action accrued. 



















CONCLUSIONS 










The report of investigation contains a letter from Robert Harp which 
sustains complainant’s allegations in every respect. Respondent re- 
ceived the tomatoes, made no complaint concerning the tomatoes to 
complainant, and failed to pay the agreed purchase price. The failure 
to pay under these circumstances is a violation of section 2 of the act 
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and reparation should be awarded complainant for the amount 
claimed. A. Burker & Company, Inc. v. Frank G@. Casella, Ine., 1 
A. D. 394. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $799.60 with interest thereon at 5 percent 
per annum from April 17, 1946, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person and, except as to the date of payment of reparation and as to the 
service on the parties, this order shall become effective 20 days after 
its date. 

Cemaamipiion 


(A. D. 1489) 
PACA Doc. No. 4593.* Decided March 20, 1947. 
Dismissal—Sales—Failure to Meet Requirements of Statute of Frauds 


Where complainant orally contracted to sell to respondent a truckload of tomatoes 
and respondent rejected them upon arrival at destination, it is held that since 
respondent pleaded the statute of frauds and there was no memorandum in 
writing, payment or acceptance and receipt, the complaint for reparation for 
alleged rejection of the commodity should be dismissed.** 


*. Francis Carter Coburn of Hohlt, Coburn & Hohlt, of Indianapolis, Indiana, 
for complainant. Mr. Harold S. Lansing of Blanksten & Lansing, of Chicago, 
Illinois, for respondent. Mr. John J. Toohey, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


The complainant * * * filed formal complaint on March 5, 
1946, under the Perishable Agricultural Commodities Act, 1930 (7 
U.S. C. 1940 ed. 499a et seg.), seeking an award of reparation against 
the respondent * * * forthe alleged rejection without reasonable 
“ause of a truckload of tomatoes. 

The Complainant alleges that in a contract entered into with the 
respondent by telephone July 25, 1945, and confirmed by telegraph the 
same day, it sold the respondent a truckload of tomatoes, growers 


grade, at an agreed price of $3.25 per half bushel, f. o. b.. rolling 
acceptance final, shipment having been made from * * * that the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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* * * 


and 


respondent refused to accept the tomatoes on arrival at 
the complainant was compelled to divert the loadto * * * where 
it was sold for the sum of $838.75. An award of reparation is re- 
quested in the amount of $1,073.25, the difference between the alleged 
contract price and the amount realized on the resale of the tomatoes. 

An investigation of the informal complaint was made by the Regu- 
latory Division and copies of the report thereof were served on the 
complainant and the respondent by registered mail May 9, 1946. A 
copy of the formal complaint was served upon the respondent on the 
same day. 

The respondent’s answer denies that it purchased the tomatoes “roll- 
ing acceptance final” and avers that it agreed to purchase tomatoes 
of good firm quality, “green and on the turn”; that the complainant’s 
telegram did not correctly state the terms of the sale and was not placed 
in the hands of the employee representing the respondent in the trans- 
action until after the close of business on July 25, 1945. The answer 
further asserts that the tomatoes were rejected when inspection on 
arrival showed them to be unfit for sale. As a special defense at law, 
respondent pleads the Illinois Statute of Frauds, which provides that 
a contract for the sale of merchandise having a value in excess of $500, 
shall not be enforceable unless the buyer shall accept part of the goods, 
give something in earnest or in part payment or unless there be a memo- 
randum in writing of.the contract or sale signed by the party to be 
charged. 

Respondent requested an oral hearing which was held in 
on November 8, 1946. The parties were represented by counsel. 


ok 


FINDINGS OF FACT 


1. The complainant is a partnership consisting of doing 


business as * * * whose addressis * * *, 
2. The respondent * * * is a corporation whose address is 
* * *. The respondent at the time of the transaction referred to in 


the complaint was licensed under the act. 

3. * * * employed by the respondent as credit and office mana- 
ger, had the authority to purchase produce for the respondent and at 
the time of the subject transaction was actually in charge of the re- 
spondent’s office. 


4. Acting forthe respondent, * * * ina telephone conversation 
on July 25, 1945, with * * * a partner in the firm of * 7 


purchased a truckload of tomatoes, shipped from * * on July 


24, at $3.25 per half bushel, the total sale price being $1,472.25, plus 
freight in the amount of $339.75, or a total of $1,812. 
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5. At 11:40 a. m., July 25, the complainant wired the respondent 


at follows: 

“CONFIRMING PER TELEPHONE CONVERSATION SHIPPED 24TH 453 
ONE HALF BUSHEL TENN TOMATOES GROWERS GRADE 3.25 FOB ROLL- 
ING ACCEPTANCE FINAL TONY CHANSLER TRUCK PAY DRIVER 
FREIGHT 75 PER HALF BUSHEL THANKS.” 

The telegram was delivered to the respondent’s place of business at 
12:41 p. m., July 25. 

6. The tomatoes arrived at the respondent’s store in * * * . at 
approximately 7:00 a. m. July 26, and were inspected immediately by 
* * * the respondent’s manager, who then called the complainant 
and advised * * * that because of the bad condition of the toma- 
toes she could not accept them. She refused the complainant’s offer 
of an allowance of 50 cents per half bushel and the complainant re- 
fused her offer to handle the tomatoes for the complainant’s account. 

7. Government inspection of the tomatoes at * * * July 26, 
1945, as evidenced by Inspection Certificate No. B-38206, showed grade 
defects of approximately 30 percent affecting U. S. No. 2 grade and 
Bacterial Soft Rot in various stages averaging approximately 17 
percent. 

8. The respondent having refused to accept the load, the complain- 
ant ordered it divertedto * * * where at that time of the year the 
market opened at5 p.m. Thetomatoesarrivedatthe * * * mar- 
ket the night of July 26, 1945, and starting at 12:05 a. m. July 27, 
1945, were sold to various undisclosed jobbers. 

9. Additional freight charges in the amount of $100 were incurred 
on the truckload of tomatoes by reason of their having been diverted 
See ee a a 
10. The respondent has paid nothing on the alleged contract. 

11. The formal complaint was filed on March 5, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The respondent as a special defense has pleaded the Statute of 
Frauds. The complainant’s offer, if accepted at all, was accepted 
on behalf of the respondent at * * * , thus making the trans- 
action subject to Illinois law. However, no conflict of laws is pre- 
sented asboth * * * and * * * have by statute adopted the 
Uniform Sales Act and the Statute of Frauds section incorporated 
therein. Chapter 12114, Section 4, Illinois Revised Statutes, and 
Chapter 91, Section 14781 Baldwin’s Indiana Statutes, in identical 
language provide that a contract to sell goods having a value of $500 
or more shall not be enforceable unless the buyer shall accept a part 
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of the goods contracted to be sold and actually receive the same or 
give something in earnest to bind the contract or in part payment, 
or unless some note or memorandum in writing be signed by the 
party to be charged. 

It is clear from the record that the contract value of the tomatoes 
is in excess of $500, bringing the transaction within the scope of the 
Statute of Frauds. It is incumbent, therefore, upon the complainant 
to prove acceptance of the merchandise in full or part by the respond- 
ent, payment in full or in part, or the existence of a memorandum 
in writing signed by the respondent or its agent. The complainant, 
however, did not attempt to show an acceptance or part payment; 
in fact, the complainant alleged, and at the hearing proved, that the 
respondent refused to accept the tomatoes and refused to pay for them. 
The only memorandum in writing of the contract is the complainant’s 
telegram of July 25 to the respondent which purports to confirm the 
terms of sale allegedly agreed upon in a telephone conversation on 
the same date. As this telegram was not signed by the respondent 
or its agent, and its acceptance cannot be deemed constructive sign- 
ing, it is not suflicient to remove the transaction from the Statute of 
Frauds. 

The Department has consistently taken the position that a com- 
plainant must satisfy the Statute of Frauds, where properly raised 
by the respondent, in a proceeding under the act. Zrving Williams 
Uo. v. Leef-Schniebolk Co., 3 A. D, 988, affirmed by unpublished De- 
cision, U. S. D. Ct.. S. D. of N. Y., Civil 28-552, dated November 9, 
1945. Respondent having pleaded the Statute of Frauds as an af- 
firmative defense in its answer and stressed this point in its brief, 
and since there is nothing in writing signed by respondent or an agent, 
the contract is unenforceable. Anonymous Decision, 4 A. D. 114. 


The complaint should be dismissed. 
ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served upon the parties by registered mail 


or in person. 





(A. D. 1440) 





Decided March 21, 1947. 





PACA Doc. No. 4592.* 


Settlement Between Parties 





Dismissal 


On notification by complainant that the claim has been settled between the parties 
and upon its request to take no further action thereon, the complaint for 
reparation is hereby dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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Messrs. King, King, &€ Laughlin, of Memphis, Tennessee, for complainant. Messrs. 
Jaffe & Green of Chicago, Illinois, for respondent. Mr. Raymond L. Dillman, 


Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


The formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a e¢ seq.), was 
filed on March 11, 1946. Respondent answered the complaint and 
thereafter, on complainant’s application, an order was made to take 
the depositions of complainant’s witnesses. Respondent also applied 
fer an order to take depositions of witnesses, which order was issued. 
Thereafter, by letter addressed to the examiner, dated February 8, 
1947, complainant stated that settlement of the issues between the 
parties “was effectuated on February 7, 1947.” On the same date 
complainant wrote to the Hearing Clerk to consider the claim settled 
and to take no further action thereon. In accordance with such written 
notice by complainant of settlement between the parties, the complaint 
is hereby dismissed. Service hereof shall be made on the parties. 


(A. D. 1441) 


D. L. PrazzA CoMPpANY v. M. W. Fruir Company. PACA Doc. No. 4667. Decided 
March 21, 1947. 


Breach of Contract as to Sizes of Grapefruit—Failure To Pay Agreed 
Allowance for Decay 

Where complainant contracted to purchase a carload of grapefruit of specified 
sizes from respondent and paid the invoice prices but, the shipment contained 
grapefruit of sizes of less value, and, in addition, respondent failed to pay 
an agreed allowance for decay, it is held that reparation should be awarded 
complainant in the amount of the allowance and the excessive payment made 
for the size of grapefruit received.* 

D. L. Piazza Company, of Minneapolis, Minnesota, complainant pro se. Mr. Pred- 
erick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


° PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a e¢ seq.) instituted by a 
formal complaint received August 9, 1946. Complainant alleges that 
it purchased from respondent a carload of grapefruit of certain sizes 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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but upon inspection at destination it was found that the grapefruit 
did not meet the grade, quality and size requirements of the contract. 
It is alleged that respondent agreed to pay complainant an allowance 
of 25 cents per box to compensate for the inferior quality of the grape- 
fruit, which amounts to $131.25 for the carload. An award of repara- 
tion is requested for that amount plus $10 for labor and cartage ex- 
penses incurred in checking the sizes of the fruit and $35.91 which was 
paid in excess of the amount actually due because of the delivery of 
(lifferent sizes than ordered and invoiced. 

An investigation of the complaint was made by the Production and 
Marketing Administration. A copy of the report of this investigation 
was served upon complainant on December 21, 1946. A copy of this 
report and a copy of the formal complaint were served upon respond- 
ent on December 24, 1946. In the letter of transmittal respondent was 
notified that the answer to the formal complaint should be filed within 
20 days after the receipt of such notice and that under section 47.8 (c) 
of the rules of practice the failure to file an answer within that period 
constitutes a waiver of hearing and is deemed to be an admission of 
the allegations of the complaint. An answer to the formal complaint 
has not been filed by respondent and the proceeding is disposed of on 
the basis of such default. 


FINDINGS OF FACT 


1. Complainant D. L. Piazza Company is a partnership composed 
of David L. Piazza, Samuel L. Piazza and Providence Piazza, whose 
address is Minneapolis, Minnesota. 

2. Respondent M. W. Fruit Company is an individual, M. Weisfield, 
whose address is Pharr, Texas. Respondent was licensed under the 
act at the time of the transaction involved in this proceeding. 

3. On February 1, 1946, in the course of interstate commerce com- 
plainant as a result of an exchange of wires contracted to purchase 
from respondent one carload of grapefruit at the total price of $964.78 
f. o. b., less a brokerage charge of $35. The carload was to consist of 
two varieties of grapefruit, the sizes, number of boxes and prices per 
box being as follows: Marsh Pinks, 1 box of size 46 and 25 boxes of 
80’s at $3.03; 150 boxes of 96’s at $2.50; 50 boxes of 112’s at $1.75; 
Marshseedless, 199 boxes of 96’s at $1.50 and 100 boxes of 112’s at $1.25. 

4, On February 4, 1946, respondent shipped PFE 51135, containing 
grapefruit from Pharr, Texas. A Federal-State inspection was made 
prior to shipment and the grade was certified as U.S. No. 2. 

5. The shipment arrived in Minneapolis on February 11, 1946, and 
a Federal inspection was made on that day. The certificate of the 


° 


739556—47——_5 
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inspection which was restricted to the two upper layers states under 
condition: 

“Each lot firm, average 2% damaged by skin breakdown. In Marshseedless lot 
decay ranges from 1 to 4%, average 8%. In Marsh Pink lot decay ranges from 
2 to 10%, average 6%. Decay is Blue Mold Rot in advanced stage.” 

6. The Twin City Car Checking Company unloaded car PFE 51135 
for complainant. The contents were as follows: Marsh Pinks, 4 boxes 
of size 46, 25 boxes of size 80, 124 boxes of 96’s and 45 boxes of 112’s; 
Marshseedless, 174 boxes of 96’s and 153 boxes of 112s. Based on the 
agreed prices per size, the value of the shipment was $928.87. 

7. Complainant notified respondent of the results of the Federal 
inspection at destination and requested a discount of 25 cents per box 
or $131.25 for the carload. Complainant alleges that respondent 
agreed to grant this allowance. 

8. Complainant paid the invoice price of 8964.78 which was $35.91 
more than the contract price of the grapefruit actually delivered. 

9. Respondent has not paid to complainant the alleged allowance or 
the amount due as a result of the mistake in the manifest, a total 
amount of $167.16. 

10. The informal complaint was received on April 2. 1946, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant. alleged in the formal and informal complaints that 
respondent agreed to grant an allowance to complainant for the decay 
in the grapefruit delivered. During the investigation of the informal 


complaint. received on April 2, 1946, respondent denied making such 
agreement but respondent did forward a check for a small amount to 
compensate complainant for the decay. This check was refused by 
complainant, Since respondent. did not file an answer to the forma] 
complaint, the allegation made by complainant concerning the allow- 
ance of $131.25 is considered to be admitted. The other allegations 
made by complainant, except as to the alleged labor and cartage ex- 
pense of $10, have been treated in the same manner. The claimed mis 
take in the sizes of grapefruit delivered is supported to some extent 
by the record but it is not clear how the expense of $10 was incurred 
and, therefore, it will not be allowed. 

The failure of respondent to deliver grapefruit of the sizes cen- 
tracted for and to pay the allowance is a violation of section 2 of the 
act. Reparation should be awarded complainant in the amount of 
$167.16 and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $167.16, with interest thereon at 5 per- 
cent per annum from February 15, 1946, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and as 
to the service on the parties, this order shall become effective 20 days 
after its. date, 


PACA Doc. No. 4474.* Decided March 26, 19-47. 
Dismissal—Failure to Establish Joint Venture Agreement—Evidence 


Where complainant and respondents entered into an oral agreement to purchase 
in a joint venture all of the spinach cut by a certain grower over a stated 
period of time, at a total cost of $1.10 per bushel, and complainant was to buy 
all of the spinach covered by the joint venture at the prevailing market price 
of $1.40 per bushel, with the parties to share equally the profits represented 
by the difference between the purchase price of $1.10 and the $1.40 price 
paid by complainant, and no discussion was had regarding the liability of 
the parties in the event losses were sustained in the subsequent disposal of 
the spinach by complainant, it is held in this proceeding by complainant, 
seeking an award of reparation from respondents for their alleged one-third 
share of losses sustained upon resale of the spinach, that a preponderance 
of the evidence sustains respondents’ contention that the agreement contein- 
plated a limited joint venture only, rather than a joint venture within the 
ordinary meaning of the term implying a sharing of losses as well as 
protits.** 

Dismissal—Counterclaim—Effect of Failure to Fill in Time as Basis for 

Affirmative Relief 


Where complainant was indebted to respondents for their share of the profits 
under a limited joint venture between the parties, and respondents failed to 
file complaints against complainant within the time allowed by the PACA 
for filing of reparation complaints, but filed a counterclaim when complain- 
ant instituted proceedings under the Act with a view to collecting from each 
of the respondents one-third of the loss sustained by complainant in econ- 
nection with the deal, it is held that the laches of respondents in failing to 
file their claims with the Departinent within the required nine months statu- 
tory period require a disinissat of the counterclaim as a basis for affirmative 
relief as to both respondents, aud the counterclaim is, therefore, dismissed.** 


Counterclaim—Recoupment—Set-off 


Although a counterclaim filed by a respondent in a proceeding under the Act must 
be an existing cause of action and it may be barred as a basis for aflirmative 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Avriceuiture Decisions.—EF4. 
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relief by lapse of time, the counterclaim can be considered as recoupment 
or set-off against the Claim of the complainant in reduction of reparations 
otherwise due complainant, if the counterclaim arose in connection with 
the same transaction; recoupment being a right to reduce complainant's 
claim, such right exists as long as the complainant's cause of action exists.** 

Mr. Henry T. Spiegel, of Chicago, Ilinois, for complainant. J/essrs. OC. BE. Jzard, 
R. 8S. Wilson, and C. R. Starbird, of Van Buren, Arkansas, for respondents. 
Mr. Dan P. Chisholm, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


The complainant instituted this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.) 
by formal complaint filed November 21, 1944, against respondents for 
recovery of damages alleged to have been sustained by reason of the 
failure and refusal of respondents to reimburse complainant for their 
alleged one-third share each of the losses claimed to have been in- 
curred by complainant under an alleged joint venture deal involving 
the purchase and sale, during April and May 1943, of some 60 carloads 
of spinach. A copy of the formal complaint was served on respond- 
ent, * * *, on March 12, 1945. <A copy of the formal complaint 
was sent by registered mail to respondent, * * with a letter 
dated March 9, 1945. Copies of the investigation report were for- 
warded to both the respondents and the complainant on March 9, 1945. 

Complainant alleges that on or about April 25, 1943, it entered into 
a joint venture agreement with the respondents whereby they were 
each to have a one-third interest in spinach to be purchased 
from * * *, * * *, who was employed by the complainant, 
negotiated the agreement which complainant alleges contemplated 
that profits and losses were to be shared equally by the three parties. 
It is stated that the parties secured the services of ™ 
broker and agreed that he would receive a brokerage of five cents per 


to act as 


bushel to be paid by the complainant and charged to the joint venture 
deal. Complainant further states that the point venture transaction 
commenced and the parties, through contact. with each other, handled 
the disposition of the spinach; that subsequently, complainant sub 


mitted statements to both respondents indicating a deficit on the 
spinach handled by complainant and requested reimbursement from 
respondents for one-third each of the deficit incurred. The claimed 
deficit includes the brokerage fees of * * * which complainant 
paid upon suit being instituted by * * * against complainant. 
On March 26, 1945, the respondents filed a joint answer and cross- 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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complaint, denying that the undertaking was a joint venture in which 
respondents were to pay losses sustained by the complainant. Respond- 
ents contend that, prior to the negotiations between the parties, re- 
spondents had been handling spinach for * * * in the capacity 
of canner,and * * * in the capacity of a shipper, and that they 
had been handling the spinach profitably. It is stated that shortly be- 
fore entering into this deal * * * complainant’s agent, appeared 
in * * * and indicated that he wanted a considerable amount of 
spinach; that complainant, through * * * had been buying spinach 
from * * * at $1.40 per bushel, but since the demand for spinach 
was excellent and the supply limited, complainant was unable to 
secure the tonnage that it needed. Respondents state that * * 

knew they had been purchasing spinach from * * * and that he 
suggested there was no use in hauling spinach from * * * to ” 
and, therefore, proposed a deal whereby * * * would pay 
(for complainant) $1.05 per bushel for all the spinach they could 
load within a two-weeks period and that * * * on behalf of the 
complainant, would contract to take all the spinach purchased at the 
then prevailing ceiling price of $1.40 per bushel for carload lots; 
that the three parties, * * * would split the difference between the 
cost of $1.05 per bushel and the selling price to complainant of $1.40 
per bushel, after deducting five cents per bushel brokerage. Respond- 
ents allege that the transaction was simply a deal which resulted in 


* * 


a guaranteed profit of 10 cents per bushel to * * * and . 
that * * * was an essential party to the contract because he 
had plenty of baskets which were hard to obtain and that ’ 

* 


was a necessary party because he was a personal friend of 
was not ac- 


* * 


from whom the spinach was purchased, and 
quainted with * * *, Respondents claim that they are entitled to 
10 cents per bushel on a total of 50,096 bushels of spinach purchased, 
or $5,009.60 each, less $907.20 which * * * admitted owing to com- 
plainant for a carload of spinach which he handled for the complain- 
ant but neglected to pay for. 

The respondents requested an oral hearing. On April 17, 1945, 
complainant filed an answer to the counterclaim, and an oral hearing 
was held in * * * on February 20, 1946. Pursuant to stipula- 
tion by counsel and order of the Examiner, a supplemental investiga- 
tion was made by the Regulatory Division of the Fruit and Vegetable 
Branch of the Department relative to complainant’ method of ae- 
counting for the proceeds of the spinach handled by it. Copies of the 
supplemental investigation report were sent to the respondents and 
the complainant on July 16, 1946. Thereafter briefs were filed by 
the parties. 
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There is no dispute that the transaction commenced as a joint pur- 
chase of the spinach by the respondents and the complainant from 

* * at the agreed price of $1.05 per bushel; f.0.b. * * * and 
that an additional five cents per bushel brokerage fee would be paid 
by the joint venture to * * *, The main question is whether the 
parties agreed that the joint venture extended to and included the 
handling of the spinach by complainant or whether the complainant, 
after the joint purchase of the spinach at $1.10 per bushel, agreed 
to take the spinach at $1.40 per bushel and share equally the dif- 
ference with each of the respondents. Complainant contends that 
there was no agreement on its part to buy the spinach from the joint 
venture at $1.40 per bushel, but that the spinach was to be disposed 
of by whichever party could handle it most profitably. 


FINDINGS OF FACT 


1. Complainant, * * * is a corporation whose address is 
* *K = 

2. Respondent, * * * is an individual doing business as 
* * * whose address and principal place of business is * * *. 
Respondent, * * * is an individual whose post office address is 
* * : 

3. Respondent * * * as owner of the * * * is licensed 
under the Perishable Agricultural Commodities Act as a dealer, com- 
mission merchant and broker and was so licensed at the time of this 
transaction. Respondent * * * was not licensed under the act 
at the time of the transaction, 

4, On or about April 25, 1948, * * * acting as complainant's 
authorized agent, negotiated an oral agreement between the complain- 
ant and the respondents, whereby complainant and respondents were 
to purchase from * * * growers, * * * all of the latter's 
spinach cut within a period of two weeks, at $1.05 per bushel, f. 0. b. 
* * * and in addition were to pay a brokerage fee of five cents a 
bushel to * * *. 

5. Complainant, acting through its agent, * * * at the same 
time and as a part of the same transaction, agreed to purchase the 
spinach to be acquired jointly by the parties from * * * ata fixed 
price of $1.40 per bushel, f.0.b. * * *. It was further agreed by 
complainant and respondents that the parties would share equally the 
profit represented by the difference between the purchase price paid 
by the joint venture and the price to be paid by complainant. There 
was no agreement for sharing any losses which might result from the 
further sale of the spinach by complainant. 

6. The joint venture purchased 60 carsof * * * spinach, aggre- 
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gating 50,096 bushels. Cars were billed from * * * direct to the 
complainant at * * * and, with the exception of the cars noted 
in Finding of Fact No. 7, complainant paid the purchase price to 

7. At complainant’s request, respondent * * * disposed of 18 
carloads of this spinach for the account of complainant. * * * paid 

* the purchase price on 17 of these cars and disposed of them 
at a gross profit of $1,234.94. The usual brokerage charge for such 
services rendered by * * * to complainant is $25 a car. One of 
the cars of spinach sold by respondent * * * for complainant’s 
account, viz., car NWX 84429, was paid for by complainant, and 

* * has not reimbursed complainant for the cost thereof in the 
amount of $907.20. No accounting was rendered by * * * to 
complainant on the 18 cars of spinach handled by this respondent. 

8. Complainant sent statements to respondents * * * and 
* * * showing a deficit on cars of spinach sold by complainant and 
requesting reimbursement from * * in the amount of $1,749.14 
and from * * * inthesum of $2,701.84. 

9. Separate informal complaints were filed against the respondents 
within nine months after the alleged cause of action accrued. <A for- 
mal complaint against both respondents was filed on November 21, 
19-44, 

10. The counterclaim of respondents was not filed within nine 
months from the date of the alleged cause of action. 


CONCLUSIONS 

The question for determination is whether the agreement entered 
into by the parties constituted a joint venture for the purchase and 
sale of the spinach and the sharing of profits and losses, as contended 
by the complainant, or whether the transaction was one whereby re- 
spondents were guaranteed a profit of 10 cents per bushel on the spinach 
purchased under the joint agreement. 

* * * testified on cross-examination that just prior to this trans- 
action he had been buying spinach (for the complainant) from re- 


* * * and paying $1.40 per bushel for it, and that he had 


spondent 
+ * + 


not been getting as much spinach as he needed. While 
denied that complainant agreed to take all of the spinach involved in 
this transaction at $1.40 per bushel, he admitted that, under a joint 
venture arrangement such as alleged by respondents, he would be buy- 
ing the spinach ten cents a bushel cheaper than he had been getting it. 
From complainant’s standpoint, this would have been reason enough 
for entering into the limited joint venture, and also it appears that 
compt!ainant was able to obtain sufficient spinach for its needs under 


the arrangement with respondents. 
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Both respondents testified that there was no — or agreement 
for sharing any losses in connection with the deal. * * * and 
, went to * * * and worked out the agr i and that 
night, according to the evidence, * * * made a telephone call to 
* * * at * * *, This call was made from a bedroom at the 
home of one of the * * * which was being occupied jointly by 
7 * * ad * * *, * * © informed * * © that complsinent 
had agreed to take all of the spinach at $1.40 per bushel, f. 0. b. 
with each of the parties to share equally the profit represented by the 
difference between the purchase price and the price to be paid by 
complainant.This telephone conversation was heard in its entirety by 
* * * * * * did not correct or modify the agreement in any 
detail after listening to * * * explanation of the agreement. It 
further appears from the evidence that, after * * finished his 
conversation with * * *, * * * took the phone and talked 
with * * * about baskets to be used in the deal, and * * * 
still made no objection or modification of the agreement as reported 
by * * *, Very little, if any, light is thrown on the oral agreement 
between the parties by the subsequent occurrences relating to the 
transaction, but a preponderance of the evidence sustains respondent’s 
contention. 

The record discloses that complainant did not report all amounts 
received by it in connection with its subsequent disposal of the spinach, 
and that complainant included certain unwarranted charges in its 
claim for damages. However, in view of the conclusions reached 
herein, it is immaterial what complainant received or lost on its sale 
of the spinach. When complainant bought the spinach at $1.40 per 
bushel, the spinach became the property of complainant and the joint 
venture ended. Respondents obviously had no further interest in this 
spinach, other than the ten cents per bushel profit coming to each of 
them under the agreement. The evidence shows that complainant was 
required by the shipper to pay for all the spinach shipped and that. 
later, when * * * was requested by complainant to dispose of 
some of the spinach because complainant was getting overloaded in 
* * * * * * refused to billany carsfrom * * * oraccept 
any diversions from him without an order from the complainant. 

Complainant was liable to each of the respondents in the amount of 
ten cents per bushel on all spinach purchased under the joint deal, 
no part of which has been paid. Complainant was liable for wid 
paid to * * * five cents per bushel on all spinach handled. If 
the respondents had filed their counterclaim within nine months from 
the date the cause of action accrued in May 1943, or had filed a separate 
complaint within that period, they would have been: entitled, under 
the evidence before us, to a reparation award of $5,009.60 each against 
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complainant, being ten cents per bushel on 50,096 bushels of spinach. 
The laches of respondents in failing to file their claims with the Depart- 
ment within the required nine months’ statutory period require a dis- 
missal of the counterclaim as a basis for affirmative relief as to both 
respondents. Gilliland & Co. v. San Antonio Commission Co., 2 A.D. 
192; Horvitz Brothers v. H. Rothstein & Sons, Ine., 2 A. D. 600. 

Although the counterclaim was not filed within the statutory period, 
and must be dismissed, it will be considered as recoupment or set-off 
against the claim filed by complainant in reduction of reparations 
otherwise due complainant, since the counterclaim of these respondents 
arose in connection with the same transaction. Wesco Foods Co., 
Successor to F. F. Baldwin, Ine. v. George C. Palmer, Ine., and/or 
Palmer-Hedberg, Inc., PACA Docket No. 2626, S-1778; Ricks Fer- 
tilizer Co.v. M. Dunn & Co.,5 A. D. 194. 

In State v. Arkansas Brake and Manufacturing Company, 98 Ark. 
125, 83 L. R. A. (N. 8S.) 376, 135 S. W. 843, a case involving a coun- 
terclaim, the Supreme Court of Arkansas said: “A right left to the 
defendant to be worked out through the doctrine of recoupment, which 
could not be had through a counterclaim, is to use defensively a cause 
of action which, as a counterclaim, would be barred by lapse of time. 
A counterclaim must be an existing cause of action, but recoupment 
is a right to reduce the plaintiff’s claim, and this right exists as long as 
the plaintiff’s cause of action exists.” It was also held by the Supreme 
Court of Arkansas in Stewart v. Simon et al., 163 S. W. 1135, that in 
un action on a note given to cover the final payment on the contract 
price for constructing a building, a counterclaim constituting either a 
recoupment of unliquidated damages arising from breach of the con- 
tract, or a failure of the consideration for which the note was given, 
was not barred by limitations, though it would have been barred if 
regarded as an affirmative action. 

Respondent * * * admits that it is indebted to complainant 
in the amount of $907.20 for car NWX 84429. This respondent is 
entitled to a commission charge of $25 per car on the 18 cars of 
spinach handled by it for the account of complainant, or a total of 
$450, Respondent * * * has failed to account to complainant 
for the gross profit of $1,234.94 realized on the sale of these 18 cars. 
The commission charge of $450 should be deducted from the $1,254.94, 
which leaves a net amount due complainant of $784.94. This sum, 
plus the $907.20 for car NWX 84429, brings the total indebtedness of 
respondent * * * to the complainant to $1,692.14. Since this 
umount is less than the set-off claim of $5,009.60, which is available to 
this respondent by way of recoupment, complainant is not entitled to 


an award of reparation against Respondent * * *, 
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ORDER 


The complaint as to both respondents is hereby dismissed. 

The counterclaim filed by the respondents is hereby dismissed, 

Copies of this order shall be served on the parties by registered mail 
or in person. 

This order shall become effective 20 days after its date. 


(A. D. 1443) 


GEORGE GORDON FRUIT AND PRODUCE COMPANY 7. AL KAISER AND BROTHERS AND 
‘PETER MARTORI’s Sons, INc. PACA Doc. No. 4567. Decided March 26, 1947. 


Liability of Broker to Principal 


A broker employed to negotiate a purchase of produce for his principal is liable 
to principal for any loss that ean be shown to result directly from negligence 
in making the purchase. 


Nominal Damages—Failure to Prove Extent of Loss 


Where complainant alleges damages sustained as result of negligence of broker 
in purchasing produce but fails to prove the extent of loss directly attributable 
to that negligence, nominal damages only can be allowed. 

Mr. Mazwell H. Goldstein, of New Haven, Connecticut, for complainant. Mr. 
Henry T. Spiegel, of Chicago, Mlinois, for respondent Al Kaiser & Bros. Mr. 
2. W. Gudgceon, of Chicago, Illinois, for respondent Peter Martori’s Sons, Inc. 
Mr. Joseph E. Quin, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a 
et seq.). The formal complaint was filed on January 7, 1946, and on 
March 18, 1946, a copy of it was served on each of the respondents. 
A copy of the report of investigation was served on complainant and 
on each of the respondents on March 18, 1946. Respondent, Peter 
Martori’s Sons, Inc., filed an answer on March 29, 1946. On April 2, 
1946, respondent Al Kaiser and Brothers filed an answer and counter 
complaint for the recovery of brokerage to which complainant filed a 
reply on April 19, 1946. 

A formal hearing was held at Chicago, Illinois, on November 19, 
1946, at which all interested parties were represented by counsel. The 
complainant’s evidence consisted of the depositions of Israel M. Gordon 
and Angelo Ghirardini, together with the exhibits attached to the 
complaint. Israel] M. Gordon, one of the complainant partners, stated 
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in his deposition that on or about September 4, 1945, respondent Al 
Saiser called him at New Haven, Connecticut, by telephone from 
Chicago, Illinois, and offered to sell two carloads of cantaloups and 
one carload of carrots.. When asked about the carrots Mr. Kaiser 
said an examination of the shipment “on the track in Chicago” dis- 
closed that the carrots were very fine and would grade medium with 
a substantial portion of large size. Relying upen this description, the 
car of carrots, RD21874, was purchased by this deponent who at that 
time told Mr. Kaiser that small carrots were not saleable in the New 
Haven, Connecticut, market and for that reason only medium to large 
carrots could be used by complainant. On receipt of the confirmation 
of sale, complainant paid the contract purchase price of $1,120 and 
diverted the shipment to Boston, Massachusetts, “on a joint deal with 
G. Angelo and Company.” On arrival of the shipment at that destina- 
tion, Federal inspection disclosed that the carrots failed to meet re- 
quirements for medium size and failed to grade U.S. No. 1 because of 
discolored tops and decay. This information was passed on to re- 
spondent Al Kaiser who said that he would take it up with the shipper 
but “by all means to take the car” and “He instructed us to sell the ear” 
and the carrots were sold for $82.25 which, it is alleged, represents 
a loss to complainant of $1,786.15. This witness stated that “I arrived 
at this figure by taking the sale price of $1,868.40 representing the sale 
price of 860 carrots @ $5.19 which was the market for medium carrots, 
less $82.25 that I realized for the car on its sale.” This deponent con- 
tended that if this shipment of carrots had conformed to the size 
represented by Mr. Kaiser, complainant would have made a net profit 
of $263.48. 

In his deposition, Angelo Ghirardini stated that he is a salesman 
for the G. Angelo Fruit Company of Boston, Massachusetts, which 
is a carlot receiver and wholesale dealer in fresh fruits and produce. 
This firm has been in business for about 60 years and is licensed 
under the Perishable Agricultural Commodities Act as a commission 
merchant and dealer. This deponent stated that on September 10, 
1945, and for five days thereafter, medium to large size bunch carrots 
were selling at the ceiling price of $5.18 per crate of six dozen 
bunches. The only carload of small size offered there during that 
period, so far as this deponent knew, was the one here in controversy 
which sold at prices ranging from 10 cents to $2.00 per crate. This 
shipment consisted of very small carrots having long vellowish tops. 
This deponent inspected the shipment on the morning of September 
10, 1945, and “called I. M. Gordon on the telephone, explained to 
him that the car of carrots was very ordinary and poor; that it ran 
very small and the tops were not too healthy.” Federal inspection 
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of this shipment was secured and the certificate issued at Boston, 
Massachusetts, on September 10, 1945, was submitted as an exhibit 
to show: 

“Size: Generally °%4 to 114 inches in diameter. 25 to 85% average approxi- 
mately 50% under 1 inch including 5% under ™% inch. Tops 12 to 16 inches 
long. 

QUALITY: Generally fairly well to well formed, clean, fairly smooth to smooth, 
fairly well colored. Grade defects average within tolerance. 

ConbiITION : Roots generally firm, few fairly firm. Tops mostly fresh and light 
green color. 10 to 75% average approximately 35% of bunches damaged by 
discoloration of tops. Average 2% decay affecting ends of roots, chiefly Watery 
Soft Rot. 

Grape: Now fails to grade U. S. No. 1 only on account of discolored tops, 
and decay. Fails to meet requirements for medium size account of percentage 
of less than 1 inch in diameter. 

REMARKS: Inspection and certificate restricted to product in crates in 2 rows 

of stacks between doors and top layer of 1 stack each side of doorway.  Inspec- 
tion on basis of medium size at applicant’s request.” 
This deponent testified from his records to the effect that this carload 
of carrots was sold for $82.25 which represented a loss of $403.31 
incurred in handling the shipment. The G. Angelo Fruit Company 
has been reimbursed by complainant in the amount of this loss. 

Al Kaiser, president of respondent corporation Al Kaiser and 
Brothers, testified at the hearing to the effect that for the past 20 
years he has been engaged in the fruit and vegetable business as an 
inspector, broker, buyer, carlot receiver and distributor and is famil- 
iar with the marketing of fruits and vegetables in various sections 
of the country. ‘This witness recalled that on September 4, 1945, Mr. 
Gordon telephoned to respondent, Al Kaiser and Brothers, stating 
that he wanted to purchase two carloads of cantaloups and was in- 
formed that it might be necessary to purchase a carload of carrots 
in order to secure the cantaloups. Inquiries made by this witness 
disclosed that two carloads of cantaloups would be furnished by re- 
spondent Peter Martori’s Sons if a carload of carrots was also pur- 
chased. The shipment of carrots here in controversy was inspected 
by this witness who thereafter advised complainant that “this car 
of carrots in our opinion might be a trifle too small for him, but 
under the circumstances, needing cantaloups so badly, he suggested 
that I buy all three cars, which we did.” These shipments were there- 
after billed to complainant who was told that in the opinion of this 
witness the carrots were medium in size. There is a difference of 
approximately 25 cents per crate between a carload of medium to 


large carrots in comparison with a carload of small to medium car- 
rots but, this witness added, it all depends on market conditions and 
frequently the shipments would bring the same price. In the opin- 
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ion of this witness, the low prices at which the carrots involved 
herein were sold by complainant was due to poor condition of the 
shipment at the time it was sold in Boston and not to the size of the 
carrots. This witness stated that when he told complainant that 
the carrots were of medium size, he did not have Federal standards 
in mind and believed that a carrot %4 inch to an inch in diameter 
would be a medium carrot but none of the carrots were measured 
by him. Most of the carrots inspected by this witness were, in his 
opinion, “over an inch” in diameter but varied in size “from three- 
fourths of an inch to an inch, mostly one inch.” This shipment 
was purchased by this witness from Peter Martori’s Sons, Inc., “in- 
spection and acceptance track Chicago but in the course of conver- 
sation he said the car was a medium.” 

Stephen Martori testified at the hearing, stating that he sold the 
carload of carrots in question to respondent Al Kaiser and Brothers 
at $3.00 per crate plus brokerage. This respondent had purchased the 
carrots at $3.40 per crate and sold at a loss of 40 cents per crate because 
ot a declining market. No representations were made concerning size 
or quality of the carrots in negotiating this sale because it was sold 
to respondent Al Kaiser who had inspected the shipment before he 

















purchased it. 





FINDINGS OF FACT 








1, Complainant is a partnership composed of Israel M. Gordon, 
Myron L. Gordon and George Gordon, doing business as the George 
Gordon Fruit and Produce Company, whose post office address is No, 
16 Hill Street, New Haven, Connecticut. 

2. Respondent Al Kaiser and Brothers is a partnership composed of 
Alvin A. Kaiser and Fred Kaiser and respondent Peter Martori’s Sons, 
Ine., is « corporation, During all of the times mentioned in the com- 
plaint filed herein, the post office address of both of these respondents 
was 216 South Water Market, Chicago, Illinois, and they were licensed 
under the Perishable Agricultural Commodities Act, 1930 as amended. 

3. On or about September 4, 1945, respondent Al Kaiser, at com- 
plainait’s request, inspected and purchased for complainant a carload 
of 360 crates of “Acoma” brand carrots from respondent Peter Mar- 
tori’s Sons, Ine., at $3.00 per crate plus $40 for top ice or $1,120 for 
the carload f. 0. b. shipping point, which amount has been paid by 
complainant to respondent Peter Martori’s Sons, Ine. 

4. The confirmation of sale issued by respondent, Peter Martori’s 
Sons, Inc., does not mention the size of the carrots but states “Inspected 
and accepted track Chicago for your account by <A. Kaiser and 
Brothers” and discloses that the shipment was contained in car RD 
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21874 which had been shipped from Los Lunas, New Mexico, on August 
29, 1945. 

5. Respondent Al Kaiser and Brothers acted as a broker in this 
transaction and charged a brokerage fee of $25 which has not been 
paid by complainant and this respondent filed a counter-complaint 
herein for the recovery of this brokerage. 

6. On September 4, 1945, respondent Al Kaiser and Brothers con- 
firmed a previous telephone conversation with complainant by sending 
a telegram to complainant stating that this respondent had pur- 
chased for complainant a carload of 360 crates of medium carrots at 
#3.00 per crate f. o. b. plus $40 top ice, also brokerage, and advising 
that the shipment was purchased Chicago acceptance from respondent 
Peter Martori’s Sons, Inc., who would divert the shipment and bill 
complainant for the agreed purchase price. 

7. The shipment of carrots arrived at New Haven, Connecticut, on 
September 8, 1945, and was immediately diverted by complainant to 
Boston, Massachusetts where it arrived on or about September 10, 
1945, for sale on joint account with the G. Angelo Fruit Company, but 
this agreement was cancelled because it was claimed that the carrots 
were too small to sell readily on the Boston market and the shipment 
was sold for complainant’s account by the G. Angelo Fruit Company 
for $82.25 or at a loss of $403.31 for which loss complainant was 
charged. 

8. Federal inspection of the carrots involved herein which was made 
at Boston, Massachusetts, on September 10, 1945, the day the shipment 
arrived at that destination, discloses an average of 2 percent decay; 
an average of 35 percent of the bunches damaged by discolored tops 
and states that the carrots failed to meet the requirements for medium 
size because approximately one-half of them were less than one inch 
in diameter and approximately 5 percent were under 84 inch in 
diameter. 

9. Complainant alleges that the carrots here under consideration 
failed to meet contract requirements since they were too small to be 
classed as medium size and were of poor quality, resulting in a loss to 
complainant of $1,786.15 which, it is contended, is the difference be- 
tween the value of carrots meeting contract requirements and the 
value of the shipment delivered. 

10. Formal complaint was filed on January 7, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The record discloses that complainant employed respondent Al 
Kaiser and Brothers to act as a broker in purchasing for complainant 





ILE 


SES 
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two carloads of cantaloups and one carload of carrots. It appears that 
complainant was not particularly anxious to secure the carrots but pur- 
chased them in order to get the cantaloups. For this reason, the 
specifications for the carrots seem to have received little consideration 
by the parties. Certainly, there is no evidence whatever that anyone 
intentionally misrepresented either the size or condition of the carrots. 
It is clear, however, that respondent Al Kaiser made only a doorway 
inspection of the carrots and informed the complainants that they 
were the medium size. The term “medium size,” in the absence of 
any qualifying words, must be interpreted as defined in the U. S. 
Standards for carrots which were in effect at that time. Goff-Law 
Company v. A. G. Shore Company, PACA Docket No. 4536 § 3328. 
In the light of that interpretation, the Federal inspection secured at 
Boston, Massachusetts, discloses that the carrots were not of medium 
size and respondent Al Kaiser and Brothers, therefore, must be held 
to have failed without reasonable cause to perform the duty of correctly 
informing complainant of the correct size of the carrots, in violation 
of section 2 of the Act. 

The question of the extent complainant was damaged from the im- 
proper description of the carrots which was received from the broker 
in this case is more difficult since there is no evidence whatever to 
show what if any portion of the loss sustained may have been due to the 
size of the carrots and what portion may have been due to the condition 
of them when sold in Boston. The prices received, however, appear 
to be at least some indication that a considerable portion of the loss 
was due to poor condition of the shipment when finally sold. Com- 
plainant, therefore, must be held to have failed to adequately prove 
the amount of the claimed loss and nominal damages only can be 
allowed. 

The facts presented clearly disclose that respondent Al Kaiser and 
Brothers was employed as a broker and in that capacity purchased the 
carrots for complainant. It appears, however, that this respondent 
was negiligent in performing this duty and is therefore not entitled 
to a brokerage fee. For this reason the counter-complaint filed by Al 
Kaiser should be dismissed. The facts and circumstances should be 


published. 
ORDER 


The complaint, insofar as directed to respondent Peter Martiori’s 
Sons, Inc., is hereby dismissed. 
The counter-complaint filed by respondent Al Kaiser and Brothers 


is hereby dismissed. 
Within 30 days from the date of this order, respondent Al Kaiser 
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and Brothers shall pay to complainant the sum of $1 as nominal 
damages. 
The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service upon the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1444) 


Harris M. McRar v. Morris Stmon. PACA Doc. No. 4682. Decided March 
26, 1947. 


Failure to Pay Balance of Purchase Price 


Respondent’s failure to pay the total amount of the purchase price agreed upon 
in the contract of sale entitles complainant to an award of reparation for 
the unpaid balance of the purchase price of a carload of peaches.* 


Mr. Harris M. McRae, of Ellerbe, North Carolina, complainant »ro se. Mr. 
Frederick W. Woodley, Examiner. 


Decision by T nnas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a ef seq.) instituted by 
a formal complaint received December 12, 1946. Complainant alleges 
therein that he contracted to sell to respondent a carload of peaches 
and that respondent received the shipment but failed to pay the full 
purchase price agreed upon. An award of reparation is requested for 
the balance of the purchase price. 

An investigation of the complaint was made by the Production and 
Marketing Administration. A copy of the report of this investigation 
was served upon complainant on January 28, 1947. A copy of the 
formal complaint and a copy of the report were served upon respond- 
ent on February 5, 1947. At that time respondent was notified that 
20 days would be given within which to file an answer and that the 
failure to do so would constitute a waiver of hearing and the facts 
alleged in the complaint would be deemed admitted as provided in 
section 47.8 (c) of the rules of practice. Respondent did not file an 
answer and the determination of the proceeding has been made on the 
basis of the complaint, attached exhibits and the report of investigation. 


*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 

1. The complainant Harris M. McRae is an individual whose ad- 
dress is Ellerbe, North Carolina. 

2. The respondent Morris Simon is a partnership composed of Mor- 
ris Simon and Morris Josephson whose address is 160 Dock Street, 
Philadelphia, Pennsylvania. At the time of the transaction involved 
in the complaint, respondent was licensed under the act. 

3. On July 25, 1946, complainant, by telephone, contracted to sell 
and respondent to buy one carload of Elberta peaches U.S. No. 1, size 
2 inches and larger, at $3.25 per bushel, f. o. b., which had been shipped 
from Ellerbe, North Carolina, on or about July 24, in car URT 9026. 
The shipment consisted of 387 bushels. 

4. The peaches in car URT 9026 were Federally inspected at Ell- 
erbe on July 24 and were certified to be U. S. No. 1, 2 inches and up, 
with no decay. 

5. On July 25, complainant ordered diversion to respondent of the 
shipment which had been consigned originally to complainant at 
Richmond, Virginia. The railroad notified complainant that the di- 
version to respondent had been effected. 

6. Later on July 25, respondent wired complainant viiat the price 
ugreed upon was too high. Complainant reduced the price to $3 per 
bushel f. 0. b. or $1,161 for the carload. 

7. Car URT 9026 arrived at Philadelphia on or about July 51. 
Respondent sold the peaches and remitted to complainant the amount 
ot $647.57. 

8. Respondent failed to pay the balance of the purchase price of 
$515.45, 

9. The informal complaint was filed August 26, 1946, which was 
within nine months after the cause of action accrued. 

CONCLUSIONS 

Complainant alleged that the peaches met the contract require- 
ments at the time of shipment from North Carolina, and the exhibits 
attached to the complaint substantiate the allegation. Respondent 
sold the peaches and paid only a part of the price agreed. The failure 
of respondent to pay the balance of the purchase price was a violation 
of section 2 of the act. //. BF. Shank Fruit Co. vy. Dyrhood and 
Lansaw, 5 A. D. 20. Reparation should be awarded complainant in 
the amount of $513.43, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $513.43, with interest thereon at 5 per- 
cent per annum from August 1, 1946, until paid. 


TO9556 47 6 
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The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 2 
days after its date. 


(A. D. 1445) 


Vic & Dick Suvuck v. Ceci Broturrs. VACA Doc. No. 4696. Decided March 

26, 1947. 
Failure to Pay Purchase Price—Effect of Failure to Answer 

Where complainant alleged that it sold and delivered potatoes to respondent at 
stated prices, and that payment had not been made, respondent's failure to 
answer entitles complainant to an award of reparation for the full amount 
of the purchase price.* 

Interest—Date From Which It Shall Run 
Where it was alleged that demand for payment had been made, but. there was no 


evidence as to the date of such demand, held that interest should run from 


the date of the complaint.* 
Mr. Wilson 8S. Wiley, of Klamath Falls, Oregon, for complainant. Mr. James BE. 


Horton, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1980 (7 U.S. C. 1940 ed. 499a et seg.). On Novem- 
ber 20, 1946, complainant filed a formal complaint against respondent, 
asking for an award of reparation in the amount of $9,547.75, the 
amount alleged by complainant to be the purchase price of potatoes 
sold and delivered to respondent, and for which payment has not been 
made. A copy of the formal complaint and a copy of the report of in- 
vestigation were served on respondent by registered mail on February 
17, 1947. At the same time and as a part of such service by mail re- 
spondent was notified in writing that its answer to the complaint 
should be filed within 20 days after the receipt of such notice and that, 
in accordance with section 47.8 (c) of the rules of practice (10 F. R. 
2209 et seq.), failure to file an answer would be deemed to be an admis- 
sion of the allegations of the complaint. No answer to the complaint 
has been filed by respondent and the proceeding is disposed of on the 


basis of such default. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 








~~ 
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FINDINGS OF FACT 


1. Complainant is a partnership consisting of Victor Shuck and 

I I a 
Richard Shuck, doing business as Vic & Dick Shuck, whose address is 
Merrill, Oregon. 

2. Respondent is an individual, James L. Cecil, doing business as 
Cecil Brothers, whose address is 650 Cowles Street, Long Beach, Cali- 
fornia. At the time of the transactions here involved, respondent was 
licensed under the act and is now so licensed. 

During the months of September and October, 1946, complainant 
sold and delivered to respondent, in interstate commerce, under an 
oral agreement, 5326 hundredweight of potatoes of varying grades. 
It was understood and agreed by the parties that respondent would 

5 7 
pay complainant the reasonable value of the potatoes at the time of 
delivery, f. o. b. Merrill, Oregon. 

4. Excluding 490 hundredweight of potatoes shipped by truck and 
for which payment has been made, complainant shipped to respondent 

pa} 
from Merrill, Oregon, and respondent accepted delivery of potatoes 
S * 
as ee and of the reasonable value as indicated: 








| | | 
| | | Reason- | 
Date | By truck or 7 3 ea able value | 
of ship- | car initial | Destination Number of hundredweight per Amount 
and grade | 
ment | andnumber | hundred | 
| weight | 
| | | 
..| Long Beach, Calif 220 U. S. No. 1, size A $2.10 | $462.00 
| Los Angeles, Calif 150 U. S. No. 1, size A | 2.10 | 945. 00 
.| Long Beach, Calif 1450 U. S. No. 1, size A 2.10 245. 00 
Los Angeles, Calif 50 S. No. 1, size A 2.10 | 945. 00 
.| Long Beach, Calif | 450 U.S. No. 1, size A 2.10 |} 4. 00 
| Los Angeles, Calif 450 U.S. No. 1, size A 2.10 | 945. 00 
Long Beach, Calif | 450 U.S. No. 2, size A | 80 | 360. 00 
Long Beach, Calif 94 U.S. No.1, Baker 2.50 | 235. 00 
216 U.S. No. 1, size A 2.10 | 453. 60 
...| Long Beach, Calif 112 U.S. No. 1, size A 2. 50 | 280. 00 
6-97-46 | PFE 14151 | Long Beach, Calif 450 U.S. No. 1, size A 2.00 900. 00 
10- 1-46 | PFE 97204 | Long Beach, Calif.....| 450 U.S. No. 1, size A ee 2. 00 000. 00 
10- 3-46 | Truck-.-- Long Beach, Calif | 191 U. 8S. No. 1, Baker | 2. 50 | 477. 50 
| |} 79U. 8. No. 2, Baker | 1.35 106. 65 
| 20 U.S. No.1 2. 00 40. 00 
10-10-46 | Truck. | Long Beach, Calif 304 75% U.S. No.1 2. 00 608. 00 
| | Total 9, BAT. 75 
| | 


No part of the agreed purchase price of $9,547.75 has been paid 
ly respondent to complainant, although demand for payment has 
been made. 

Formal complaint was filed on November 20, 1946, which was 
within nine months after the cause of action alleged therein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted 
a waiver of hearing and an admission of the facts alleged in the 
complaint. The prices alleged by complainant to be the reasonable 
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values with respect to the several lots of potatoes delivered to re- 
spondent are generally in line with, and in some cases lower than, 
minimum prices for comparable grades of potatoes on the dates of 
shipment, as reported in Market News Service reports for the Oregon- 
Washington area. It is concluded that respondent’s failure to pay 
to complainant the sum of $9,547.75 for potatoes delivered was in 
violation of section 2 of the act. Reparation should be awarded 
compainant in that amount, with interest, and the facts should be 
published. Interest should run from November 18, 1946, the date of 
the complaint. Although it is alleged in the complaint that. payment 
had been demanded of respondent, there is nothing to show when 
such demand was made. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $9,547.75, with interest thereon at 5 per- 
cent per annum from November 18, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D, 1446) 


THE S. A. GERRARD CoMPANY v. H. ROTHSTEIN AND Sons. PACA Doc. No. 4530. 
Decided March 28, 1947. 


Damage in Transit in F. O. B. Sale—Assumption of Risk 


In an f. 0. b. sale, the buyer assumes all transit risk of damage not occasioned by 


the shipper. 
Mr. John W. Hudson, of Cincinnati, Ohio, for complainant. Mr. Ned Stein, of 
Philadelphia, Pennsylvania, for respondent. Mr. Joseph T. Murphy, 


Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of the contract purchase price 
of a carload of broccoli as reparation under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.). An 
informal complaint was filed on March 27, 1945. The formal com- 
plaint was filed on May 18, 1945, and a copy of it, together with a 
copy of the report of investigation, was served on the respondent on 
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October 24, 1945. A copy of the report of investigation was served 
on complainant on October 25, 1945. Respondent, on November 14, 
1945, filed an answer denying all liability in connection with the 
transaction involved and, by way of counterclaim, alleged that com- 
plainant is indebted to respondent in the sum of $665.66 which repre- 
sents the profit respondent would have made on broccoli meeting 
contract requirements. 

A formal hearing was held at Philadelphia, Pennsylvania, on July 
31, 1946. Complainant’s evidence consists of the exhibits attached to 
the complaint and the testimony of Wendell Franklin Thress, com- 
plainant’s sales manager, which was presented by way of deposition 
taken at Cincinnati, Ohio, on May 11, 1946. This deponent stated that, 
during a telephone conversation with Max Rothstein of respondent 
company on February 14, 1945, an agreement was entered into whereby 
respondent contracted to purchase a carload of 448 crates of 85 per- 
cent U. S. No. 1 broccoli at the agreed price of $4.00 per crate f. o. b. 
acceptance final at shipping point plus $40 for top ice as shown by the 
confirming telegram, and it was understood that this broccoli had been 
shipped and was then in transit in car PFE 50705. This telephone 
conversation during which the sale was negotiated was confirmed by 
telegram. At no time did this witness tell Max Rothstein that this 
broccoli was equal in quality or condition to that previously received 
by respondent in car PFE 23111. Furthermore, respondent did not 
refuse to accept the shipment in question within 48 hours after it 
arrived at Philadelphia, Pennsylvania, and at no time after the sale 
in controversy was made did this depenent agree to make any allow- 
ance to respondent or to cancel the sale. In negotiating this sale, com- 
plainant accepted no part of the transit risk and the deterioration 
found at destination was normal for the length of time this shipment 
was en route. This deponent also stated that over-maturity does not 
render broccoli worthless but market conditions at the time of offering 
such broccoli for sale has considerable to do with its value. Buyers 
prefer broccoli of good color but sometimes will pay high prices for it 
even when the color is poor. 

At this point in the hearing, respondent moved to dismiss the com- 
plaint but this motion was properly overruled by the examiner and 
the respondent proceeded to introduce testimony. 

Mr. Maxwell H. Rothstein, one of the members of the respondent 
firm, testified at the hearing to the effect that he has been engaged in 
the produce business for about 40 years during which time he has 
handled a considerable quantity of broccoli and is familiar with the 
conditions under which it is grown and the shipment of it. This 
witness stated that on or about February 14, 1945, he talked with Mr. 
Thress over the telephone and purchased a carload of American Beauty 








250 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D, 


brand broccoli which had been shipped on February 8, 1945, from 
loading point in California in car PFE 50705. According to the testi- 
mony of this witness the purchase was made after telling Mr. Thress 
that respondent wanted to purchase broccoli equal in condition to 
that received from complainant a few days before and “Mr. Thress 
said he had a car shipped on the 8th same type we had handled previ- 
ously.” Upon arrival of the shipment in controversy at destination, 
however, it was found to be of much poorer quality than that previ- 
ously received and this witness again telephoned to Mr. Thress com- 
plaining of the quality and condition of the shipment in question and 
Mr. Thress expressed the opinion that the broccoli might be found to 
be better when unloaded. At the time of negotiating for the purchase 
of the shipment, this witness stated that he expected that within a short 
time complainant would “give me the exact reading of the inspection 
which was not received for three or four weeks” and long after the car 
had arrived at Philadelphia. This witness maintained that the broc- 
coli in question was accepted and unloaded by respondent with the 
understanding that it would be sold promptly to avoid further loss by 
the interested parties and an adjustment would be made later. This 
witness referred to the Federal-State of California inspection certifi- 
cate covering the shipment in question at loading point on February 
8, 1945, in which it is said “Defects range from 10% to 23%, average 
approximately 16% ; consisting of 7% over-mature, remainder mostly 
discolored” and added that such broccoli would deteriorate quickly 
“and no one who has any knowledge of broccoli would buy a shipment 
of broccoli with such a report * * * yellow broccoli is not worth 
anything, regardless of what the market may be.” This witness main- 
tained that the condition at destination clearly disclosed that the broe 
coli was over-mature at the time it was packed and shipped. Antici- 
pating that the broccoli involved herein would be equal in quality and 
condition to that received from complainant shortly before the car 
here in controversy was purchased, the respondent sold 280 crates to 
American Stores at $6.50 and the balance was jobbed at $6.50 to $7.00 
on the past reputation of brand that arrived previously but on arrival 
of the car in question, the buyers refused to accept the broccoli and it 
was sold in the open market for a net of $108.52 whereas it is claimed 
that the 448 crates contained in this car would have sold for $6.75 per 
crate if the broccoli had been as represented and a claim was filed by 
respondent with the Southern Pacific Railway Company on this basis 
less gross sales of $682.65. ‘This witness contended that the basis of 
respondent’s claim against complainant is that the broccoli was not 
purchased on grade but on the previous reputation of broccoli pur- 
chased from complainant because “the main part of broccoli is the 
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coloring.” This witness stated “I purchased the car subject to ap- 
proval, subject to receiving the inspection report” and never accepted 
the terms stated in complainant’s telegram confirming the sale but 
instead objected to the terms “net f. 0. b. shipping point acceptance 
final.” 

Isadore Rothstein attempted to testify to the price at which the 
brand of broccoli involved herein was selling in New York, New York, 
at the time the car in controversy arrived at Philadelphia, Pennsyl- 
vania but his testimony was properly excluded by the examiner as ir- 
relevant since it coudd not be connected with the shipment in dispute. 


FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is 903 
Dixie Terminal Building, Cincinnati 2, Ohio. 

2. Respondent is a partnership, consisting of Maxwell H. Rothstein 
and Israel Rothstein doing business as H. Rothstein and Sons, whose 
post office address is 184 Walnut Street, Philadelphia, Pennsylvania, 
and during the period covered by the complaint filed herein, respondent 
was licensed under the act. 

3. On or about February 14, 1945, complainant sold to respondent, 
in interstate commerce, one carload of 448 standard crates of American 
Beauty brand broccoli, 85% U.S. No. 1, mostly shoots, some heads, 28 
bunches in each crate at the agreed price of $4.00 per crate, plus $40 
for top ice or a total price of $1,832 for the carload f. 0. b. California 
shipping point. 

4. On February 8, 1945, a carload of the grade, kind and quality 
of broccoli specified in the aforesaid contract as disclosed by a Federal- 
State of California inspection certificate included in the reord, was 
shipped in interstate commerce from Brawley, California in car PFE 
50705 consigned to complainant at Chicago, Illinois, and, immediately 
after the sale involved herein, this shipment was diverted to respondent 
at Philadelphia, Pennsylvania, where it arrived on February 21, 1945, 
three days in excess of normal travel time, and delivery was accepted 
by respondent. 

5. A certificate of Federal inspection for condition only which was 
secured by respondent at Philadelphia, on February 24, 1945, three 
days after the shipment arrived at that destination, discloses no decay. 

6. Respondent has paid complainant no part of the contract pur- 
chase price for the shipment. 

7. The formal complaint was filed May 18, 1945, which was within 
nine months after the cause of action accrued. 
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CONCLUSIONS 


The evidence discloses that the produce shipped was in all respects 
in conformity with the contract requirements. The buyer assumes the 
transit risk in an f. 0. b. sale. Steel City Fruit Company v. Monheim 
Wholesale Produce Company, + A. D.39. Since both complainant and 
respondent have submitted testimony to the effect that broccoli is very 
susceptible to change of color in transit it must be assumed that any 
change which may have occurred in transit here was not abnormal for 
the time involved. In view of the testimony submitted by the parties 
concerning the rapidity of deterioration of broccoli, it is questionable 
whether an inspection made three days after arrival at destination and 
six days after the shipment was due is proper evidence of suitable 
shipping condition or the lack of it. 

It is difficult, if not impossible, to reconcile the respondent’s con- 
tention that the broccoli in controversy was represented as being of 
the same quality as that received in car PFE 23111 which had graded 
U.S. No. 1 when the shipment in dispute was admittedly purchased 
as 85% U.S. No.1. Furthermore, the record discloses that respondent 
“assumed” or was “under the impression” that the broccoli involved 
herein would be of the same quality as that formerly purchased but 
there is no evidence whatever to show that complainant warranted it 
to be of such quality and it may also be assumed that by selling it as 
85% U.S. No. 1 it may be said that this broccoli was warranted not 
to be of the same quality. This conclusion is supported by respondent’s 
telegram of February 21, 1945, in which no mention is made of such 
representations but pleads with complainant not to stand upon techni- 
calities after the car is sold. 

It is concluded, therefore, that respondent’s failure to pay com- 
plainant for the broccoli involved in this proceeding is a failure truly 
and correctly to account in violation of section 2 of the act. and com- 
plainant should be awarded reparation in the amount. of $1,832, the 
contract purchase price of the broccoli, the counterclaim should be dis- 
missed and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
the complainant, as reparation, the sum of $1,832, with interest thereon 
at 5 percent per annum from February 21, 1945, until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment and as to service on 
the parties, this order shall become effective 20 days after its date. 
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(A. D. 1447) 


HARCOURT-GREENE COMPANY 0. PENNSYLVANIA MACARONI COMPANY, INC. PACA 
Doe. No. 4523. Decided March 31, 1947. 


Reparation—Unlawful Rejection of Shipment—Damages 


Where shipment of garlic was in substantial, if not actual, compliance with 
the contract, held, that rejection was without reasonable cause and reparation 
awarded for difference between contract price and amount realized on resale.* 


Damages—Expense of Telephone Calls and Telegrams 


Claim for reimbursement of expense of telephone calls and telegrams in connec- 
tion with shipment rejected without reasonable cause, denied, for lack of proof 
that the expenses were incurred, or that they were in connection with the 
resale.* 


Inspection Certificate—Effect of Buyer’s Opportunity to Inspect 


Although contract provided shipping point inspection certificate to be final 
evidence of quality, and such certificate did not affirmatively show that 
produce met contract requirements, held, that since buyer demanded and was 
given right of inspection at destination, buyer could not thereafter complain 
of certificate, and rejection was not justified if produce substantially complied 
with contract.* 


Principal and Agent—Evidence Establishing Agency 


Where buyer claimed that broker acted solely as agent of seller, and broker 
testified that such was the case, but there was evidence that the buyer solicited 
the services of the broker, that broker confirmed the sale at the request of 
buyer and also negotiated and confirmed an agreement reducing the original 
contract price, held, that broker acted as agent of buyer as well as seller.* 


Statute of Frauds—Writings Showing Compliance With 


Where buyer claimed there was no compliance with the Statute of Frauds 
because there was no writing signed by itself or an agent in its behalf, held, 
that a telegram sent by buyer rejecting the shipment as not being in con- 
formity with the contract “as confirmed,” when read with two confirmations 
issued by the buyer which contained all essential terms of the contract, 
was sufficient to take the case out of the Statute of Frauds and the contract 
was enforceable.* 


C. P. Dorr, of San Francisco, California, for complainant. Mr. John A. 
Metz of Metz & Metz, and Mr. Gilbert E. Morcroft, of Pittsburgh, Pennsyl- 
vania, for respondent. Mr. Joseph T. Murphy, Examiner. 

Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 

Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et s: g.). By informal 
complaint filed September 29, 1944, and formal complaint filed Au- 
gust 25, 1945, complainant seeks to recover $1,917.54, the loss com. 
plainant alleges it sustained because respondent rejected a carload of 
garlic sold by complainant to respondent, by contract in writing. 
Complainant’s claim is for the difference between the contract price 
to respondent and the amount realized on resale, or $1,773.53, plus 
$144.01 for telegrams and telephone calls. 
_ On October 17, 1945, respondent filed its answer, denying that the 
contract was in writing and contending that the contract is unen- 
forceable under the Statute of Frauds. Respondent further denied 
that the garlic tendered met the grade requirements of the alleged 
contract. Respondent requested an oral hearing. 

The record includes a report of investigation that was served by 
registered mail on complainant on October 2, 1945, and on respondent 
on September 28, 1945. The complaint was served on respondent by 
registered mail on September 28, 1945. 

The deposition of Walter L. Harcourt, taken on May 14, 1946, was 
filed in the proceeding on June 3, 1946. 

An oral hearing was held on September 10, 1946, at Pittsburgh, 
Pennsylvania. Respondent was represented by counsel. No appear- 
ance was entered by or on behalf of complainant. 

At the hearing, respondent’s counsel called only one witness, Louis 
De Stefano, who testified that in the transaction he acted as agent for 
complainant ; that complainant was to pay his brokerage ; that respond- 
ent did not agree, either orally or in writing, to retain him as a repre- 
sentative in the negotiations or to pay any amount for his services} 
and that at no time during the negotiations did he act as agent or 
representative of respondent. The hearing was otherwise devoted to 
the introduction of the deposition of Walter L. Harcourt and the ex- 
hibits attached thereto, and argument by counsel for respondent that 
the complaint should be dismissed, because, first, no evidence was of- 
fered of any writing signed by respondent suflicient to satisfy the 
Statute of Frauds, and, second, the evidence showed that complainant 
did not tender garlic meeting the grade requirements of the alleged 
contract. 

In a letter to the War Food Administration dated October 5, 1944 
(Exhibit No. 10, Report of Investigation), De Stefano stated:“* * * 
this buyer asked us to intercede for him and find a car of garlic for 
him.” In a letter to complainant dated September 28, 1944 (Exhibit 
No. 21-A, Deposition of Walter L. Harcourt), De Stefano stated: “As 
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a matter of fact he [respondent] ordered it from you on the day he 
phoned you long distance, and all the confirmations bear our signa- 
ture since he asked us to do the wiring.” The original contract price 
vas 2614, cents per pound, but this was reduced by subsequent agree- 
ment to 25 cents per pound. In connection with the controve rsv that 
resulted in the reduction in price, De Stefano wired complainant on 
September 8, 1944: “Penmac agrees accept car garlic 25 cents.” (Ex- 
hibit No. 6, Deposition of Walter L. Harcourt.) 

In answer to the third interrogatory, Harcourt, in his deposition, 
mentioned receipt of a “telegraphic order” dated September 4, 1944. 
This reference appears to have been to a telegram from De Stefano 
confirming the sale, sent, as indicated by his letter of September 28, 
1944, at the request of respondent. This telegram was not offered in 
evidence, 

On September 5, 1944, complainant wired De Stefano in part as 
follows: 


“Answering confirm Penmac one minimum car 85% U. S. #1 late hard white 
San Juan garlie .264¢ lb. Shipping immediately Stop * * *” 

On September 28, 1944, respondent corporation wired complainant 
as follows: 

“Answering car garlic PFE 75263 not responsive contract account of size not 14%4’’ 
minimum as confirmed refusal stands.” 

Official inspection of the garlic shipped in car PFE 75263, at Hol- 
lister, California, on September 7, 1944, revealed the grade to be 
“U.S. No. 1 114 inch minimum.” This same grade was reported on 
Federal inspection at Pittsburgh, Pennsylvania, on September 22, 
1944. The Pittsburgh — report was stipplemented by a 
telegram dated September 30, 1944 (Exhibit No. 5, Report of Inves- 
tigation), stating that an average of 7 percent of the garlic was under 
14, inches, and that approximately 85 percent would grade U. S. 
No. 1, 114 inch minimum. 

The record includes the following registered letter, written on 
respondent’s letterhead and not containing any written signature : 


“PENNSYLVANIA MACARONI COMPANY, INC. 
ImporTERS & WILOLESALE GROCERS 
2010-12 Penn Avenue 


Pirrsnurcu, Pa., September 27, 1944. 


‘G. STEFANO & Son, 
115 South Highland Avenue, 
Pittsburgh, Pennsylvania. 


GENTLEMEN: This confirms our numerous telephone conversations with you 
since arrival of car of Garlic PFE 75263 and per our conversation after Govern 
ment inspection was made at Pittsburgh. 
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“As advised this shipment was not responsive to contract due to same being 
only inch and one-quarter minimum, and in our opinion is not of Late Long 
Keeping quality. 

“We hereby confirm these telephone conversations refusing acceptance of this 
shipment and accordingly you will arrange disposition otherwise. You advised 
you were going to call at our office but up to this writing we have not heard 
anything from you. 

Very truly yours, 
PENNSYLVANIA MACARONI Co., INC. 
AGOSTINO SUNSERI, President. 
Registered 
Return Receipt” 
FINDINGS OF FACT 


1. Complainant is an individual, Walter L. Harcourt, doing busi- 
ness as Harcourt-Greene Co., whose address is 210 California Street, 
San Francisco, California. 

2. Respondent is a corporation, Pennsylvania Macaroni Co., Inc., 
whose address is 2010-12 Penn Avenue, Pittsburgh, Pennsylvania. 
At all times mentioned in the pleadings, respondent was licensed 
under the act and is now so licensed. 

3. On or about September 5, 1944, complainant sold to respondent, 
by oral contract confirmed by complainant in writing, in the course of 
interstate commerce, one carload of California Late Hard White San 
Juan Garlic, 85% U.S. No. 1, f. o. b. California shipping point, at 
2614 cents per pound, “U. S. Department of Agriculture Inspection 
Certificate final evidence of quality to be attached to draft.” 

4. On or about September 8, 1944, complainant and respondent 
agreed to an amendment of the contract, reducing the price of the 
garlic to 25 cents per pound. 

5. In the negotiation of the contract and its subsequent amendment, 
G. De Stefano & Son, Pittsburgh, Pennsylvania, acted as an agent 
of both complainant and respondent. 

6. On September 9, 1944, complainant shipped to respondent, in 
car PFE 75263, garlic of the kind and in the quantity called for by 
the contract, which was tendered to respondent at Pittsburgh, Penn- 
sylvania, and refused by respondent. This garlic graded at least 
83% U.S. No. 1,and may have graded higher. 

7. Complainant resold the shipment for the net sum of $5,661.47 
which, deducted from the reduced contract price to respondent, or 
$7,435, resulted in a net loss to complainant of $1,773.53, no part. of 
which has been paid by respondent. 

8. The informal complaint was filed on September 29, 1944, which 
was within nine months after the cause of action acrrued. 
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CONCLUSIONS 


Respondent contends that Louis De Stefano, a partner in the firm 
of G. De Stefano & Son, was not respondent’s agent in the transaction 
here involved. De Stefano’s statement in his letter of October 5, 1944, 
to the effect that respondent asked G. De Stefano & Son to “intercede 
for him and find a car of garlic for him,” the statement in his letter 
of September 28, 1944, that he confirmed the purchase for respondent 
at respondent’s request, and his telegram of September 8, 1944, notify- 
ing complainant that “Penmac agrees accept car garlic 25 cents,” are 
inconsistent with his testimony that he acted solely as agent for com- 
plainant. A broker may be the agent of both parties in a purchase and 
sale transaction of thiskind. Green d& Bennett v. McCormack, 83 N. H. 
509, 144 A. 853 (1929). The fact that one of the parties is to pay the 
broker’s commission does not necessarily mean that the broker acts 
solely as agent for that party. Here the record shows that De Stefano 
yas agent for complainant throughout the transaction, and was also 
agent for respondent in connection with the confirmation of the sale 
and the amendment of the contract which reduced the price. 
Respondent also contends that the alleged contract is unenforceable 
for the reason that there is no note or memorandum in writing of the 
contract signed by the respondent or an agent in his behalf, as required 
by the Statute of Frauds (Sec. 42, Title 69, Purdon’s Pennsylvania 
Statutes, Annotated). It has been held that under this provision of 
Pennsylvania law, a contract is not enforceable unless the statutory 
requirements have been observed. J/ason-Heflin Coal Co. v. Currie, 
270 Pa. 221, 113 A. 202. There are references in the record to a con- 
firmation telegram sent by De Stefano to complainant on September 4, 
i944, which it appears was sent by De Stefano at respondent's request 
and as agent of respondent, but for some reason this telegram was not 
offered in evidence. Complainant confirmed the sale by telegram to 
De Stefano on September 5, 1944, and respondent is charged with 
notice of this confirmation by reason of De Stefano’s status as re- 
spondent’s agent. Complainant also issued a written confirmation on 
a form entitled “Pacifie Coast F. O. B. Canned Foods Contract.” 
While there is no evidence that copy of this confirmation was deliv: 
ered to respondent, it undoubtedly was so delivered in the usual course 
of business. Paragraph 13 of the complaint incorporated by refer- 
ence a copy of this confirmation, which was attached to the complaint, 
Respondent’s answer to paragraph 13 of the complaint denies that the 
exhibits referred to therein constitute a contract obligating it to accept 
the garlic, but does not deny receipt of a copy of the confirmation by 
respondent in due corse, or prior to September 28, 1944. Respondent's 
telegram of September 28, 1944, stating that the garlic in Car PFE 
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75263 was “not responsive contract account of size not 114’7 minimum 
as confirmed,” recognized that there was a contract between the parties 
as stated in one or both of the confirmations issued by complainant. 
Respondent’s answer further admitted the making of the contract. 

The memorandum required by the Statute of Frauds need not be 
made at any particular time, and may be made after an alleged breach 
of the contract. A memorandum is sufficient, if it be only a letter 
written by the party to be charged and contains an express repudiation 
of the contract. Bolene Refining Co. v. Zobisch Oil Co., 98 Okla. 202, 
224 P. 942 (1924). A telegram may be a sufficient memorandum J. £. 
ZVarbell Co. v. Grimes, 84 N. H. 219, 149 A. 73 (1930). Separate writ- 
‘ing may be considered together, but the separate writings must bear 
internal reference one to the other. Paturzo v. Ferguson, 200 Pa. 379, 
124 A. 481 (1924); Manufacturers’ Light & Heat Co. v. Lamp, 269 
Pa. 517, 112 A. 679. Respondent’s telegram of September 28, 1944, 
when read with the confirmations issued by complainant, is considered 
? sufficient memorandum in writing to satisfy the statute and make 
the contract enforceable. 

The next question is whether respondent was justified in rejecting 
the shipment on the ground that the garlic did not grade 85 percent 
U.S. No. 1, as called for by the contract. The official shipping point 
inspection certificate shows the grade to be U. S. No. 1, 114 inch mini- 
mum. Official inspection at Pittsburgh, Pennsylvania, on September 
22, 1944, likewise showed the grade to be U. S. No. 1, 114 inch mini- 
mum. The inspection service at Pittsburgh, in response to inquiry 
made by the Regulatory Division, reported that an average of 7 per- 
cent of the garlic was under 11% inches, and that the shipment would 
grade approximately 85 percent U.S. No. 1, 1144 inch minimum. Two 
percent decay was reported at Pittsburgh; none at shipping point. 
In order for garlic to grade U. S. No. 1, under standards prescribed 
by the U. S. Department of Agriculture, it is provided that bulbs 
must be of a minimum size of 11% inches, unless the parties have agreed 
otherwise. There is no evidence that the parties had any separate 
agreement as to size; they simply specified that the garlic should 
grade 85 percent U.S. No. 1. The grade standards permit a tolerance 
of 5 percent for undersize, and 10 percent for permanent factors of 
grade, such as, damage by dirt or staining, cuts, sunburn, and insect 
or mechanical injury. In determining whether a percentage car meets 
the grade, the inspector adds all permanent factors of grade and size 
and subtracts the total from 100%. In this case there is nothing to 
show the actual percentage of grade defects. However, both imspec- 
tions showed grade defects within tolerance, so the aciual percentage 
was not more than 10 percent and may have been less. Assuming a 
full 10 percent for grade defects, and adding the 7 percent for under- 
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size, the permanent factors would total 17 percent and the car would 
grade 83 percent U. 8. No. 1. From this we conclude that the garlic 
shipped in car PFE 75263 was in substantial, if not actual, compliance 
with the contract, which called for garlic grading 85 percent U. S. 
No. 1. 

Jomplainant’s confirmation form, dated September 5, 1944, provided 
that “U. S. Department of Agriculture Inspection Certificate final 
evidence of quality to be attached to draft.” Respondent contends 
that the shipping point inspection certificate does not show aflirma- 
tively that the garlic graded 85 percent U. S. No. 1, and that failure 
of complainant to furnish a certificate showing such grade was a breach 
of the contract {t is true that the shipping point inspection certifi- 
cate does not show, on its face, that the garlic graded 85 percent U.S. 
No. 1. It is equally true that the grade established at shipping point, 
U.S. No. 1, 1144 inch minimum, does not prove that the shipment failed 
to meet contract requirements. In other words, the shipment could 
have been U. S. No. 1, 114 inch minimum, and at the same time 55 
percent U. S. No. 1. Under different circumstances we might be 
inclined to hold that failure of the shipping point inspection certificate 
to show that the produce was up to contract requirements would justify 
rejection. Here, however, the buyer demanded and was granted a 
right of inspection and did, in fact, inspect the shipment at destina- 
tion before deciding to reject. By its action in this respect, respond- 
ent evidenced an intention to reply upon its own opinion concerning 
the grade and quality of the garlic, and cannot now be heard to com- 
plain that the shipping point inspection did not establish that the 
shipment met contract requirements as to grade. 

Respondent also contends that the garlic did not meet contract speci- 
fications for the reason that it was not of “late long keeping quality.” 
In the first place, there is no evidence that the contract called for 
‘uch garlic. The confirmations specified “Late Hard White San Juan 
Garlic.” In the second place, there is no evidence that the garlic 
shipped in car PFE 75263 was not of late, long-keeping quality. This 
contention must therefore be rejected. 

It is concluded that respondent’s rejection of the garlic shipped by 
complainant in car PFE 75263 was without reasonable cause and in 
violation of section 2 of the act. Complainant should be awarded 
damages in the amount of the difference between the contract price 
to respondent, $7,455, and the amount realized by complainant on 
resale, $5,661.47, or $1,773.53. Complainant’s claim for an additional 
award of $144.01 for telephone calls and telegrams is not allowed, 
since there is no evidence of such expenditures nor a showing that the 
expenses were incurred solely in connection with the resale. The facts 
should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,773.53, with interest thereon at 5 
percent per annum from September 27, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 


its date, 


(A. D. 1448) 
PACA Doc. No. 4571.* Decided March 31, 1947. 
Failure to Establish Burden of Proof —Evidence—Burden of Proof 


Where complainant alleged that he sold peaches to respondent who denied the 
purchase, it is held: (1) complainant assumed the burden of proof and the 
conflicting evidence did not establish an agreement by respondent’s agent 
to buy; (2) the peaches were accepted by respondent for transportation to 
an interstate market for sale for complainant’s account which was done; 
and (3) the complaint should be dismissed.** 


Mr. L. R. Steward, of Murphysboro, Illinois, for complainant. Mr. John H. Carter, 
of Anna, Illinois, for respondent. Wr. John J. Toohey, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On January 17, 1946, * * * complainant, filed a formal com- 
plaint under the Perishable Agricultural Commodities Act of 1930 
(7 U.S. C. 1940 ed. 499a et seq.) seeking an award of reparation from 
the respondent, * * *. Complainant alleges that the respondent 
purchased 293 bushels of peaches for $842.14 net to the complainant, 
f. o. b. his orchard; that the peaches were loaded on the respondent’s 
truck at the orchard, for shipment to * * * where they were 
ultimately sold. The respondent, having remitted only $126.44, the 
complainant seeks to recover $715.70, the balance due on the alleged 
purchase price. 

On April 13, 1946, the respondent was served by registered mail with 
a copy of the complaint and a copy of the report of investigation, A 


copy of the report of investigation was served upon the complainant 
on April 8, 1946. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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In an answer filed April 26, 1946, the respondent denies that he 
purchased the peaches from the complainant, asserting that they were 
accepted on consignment for delivery and sale at * * * at the 
best possible price obtainable. He also states that the peaches were 
sold in accordance with this agreement and that his check for $126.44 
was offered in full settlement for the load; and that the check having 
been accepted and cashed by the complainant without. a qualifying en- 
dorsement, the respondent’s account with the complainant was satis- 
fied in full. 

An oral hearing was held October 29, 1946, at * * *. Both 
parties were present and represented by counsel. At the hearing, the 
respondent moved orally for a dismissal of the complaint on the 
crounds that if it be found that the transaction was an outright sale 
as contended by the complainant, the transaction was complete at the 
complainant’s orchard and was, therefore, as to the contracting parties, 
a purely intrastate transaction and not within the purview of the 
Perishable Agricultural Commodities Act. 


FINDINGS OF FACT 


1. The complainant is an individual,*whose post office address 
> & 

2. The respondent, * * * is an individual, whose post office 
addressis * * *, At the time of the transaction under considera- 
tion, the respondent was licensed under the act. 

3. On August 10, 1945, the complainant called upon * * *, 
manager of the * * *, a cooperatively owned market at * * * 
seeking assistance and advice as to the marketing of his peaches. 

* * could not handle them because the complainant’s orchard 
was out of the territory served by the Cobden market. He intro- 


duced complainant to * a representative of the respondent, 
and to * * who * * * recommended as an experienced 
packer of peaches. 

4.* * * agreed to send a man to look at the complainant’s 


peaches and requested the complainant or * * * to call him Sat- 
urday, August 11, 1945, at the Cobden market and let him know how 
many bushels they had packed and what grade of peaches they were. 

5, * * * State inspector, inspected the complainant’s peaches on 
the afternoon of August 11, 1945, and found that because of excessive 
scale and scab, the peaches would not grade No. 1. 

6. * * * called * * * at the Cobden market twice on Au- 
gust 11 and the respondent called once, but * * * was absent 
each time. Finally * * * got word to * * *_ by telephone 
Sunday morning, August 12, that 150 bushels or more of peaches were 
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then ready for inspection and loading. * * * relayed the infor- 
mation to the respondent at * * * whereupon the respondent 
sent hisemployee * * * to inspect the peaches at the complain- 





ant’s packing shed. 

7. After receiving * * * report as to the quantity and quality 
of the complainant’s peaches, the respondent dispatched a truck to 
pick the peaches up at the complainant’s packing shed. The loading 
of the truck having been completed Sunday evening, the peaches were 
transported to * * * where they arrived about 1:00 p.m., Mon- 
day, August 13, 1945. * * * a broker at * * * to whom 
they were consigned, called for a federal inspection late that after- 
noon. The peaches then, on Tuesday morning, August 14, showed 
average decay of 50 percent, consisting of Brown Rot and Rhizopus 
Rot, mostly in early stages. 

8. One hundred sixty-seven bushels of the peaches were dumped 
and the remaining 129 bushels were sold for $327.00. After freight, 
brokerage and the inspection fee were deducted, there remained a 
balance of $126.44. The respondent issued his check for this amount 
which was received and cashed by the complainant. 

9. The complaint was filed on January 17, 1946, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The principal question presented is whether the peaches were sold 
outright to the respondent or delivered to him to be sold for the 
complainant on a commission basis. The complainant as the moving 
party has the burden of proving the existence of the alleged contract 
of sale upon which he relies for recovery. As there is direct conflict 
in the testimony of the parties and their witnesses as to certain conver- 
sations between the complainant and the agents of the respondent, 
such testimony must be analyzed carefully in the light of such facts 
as are not subject to dispute. 

The vagueness of the complainant’s testimony, as to (1) who in- 
formed him that $3.24 a bushel would be a fair price for his larger 


peaches, and (2) his uncertainty as to who recommended » 9 


to him as an expert packer of peaches, and (3) whether * * * 
was his representative or the respondent’s representative, raises sufli- 
cient doubt concerning the accuracy of the complainant’s account of 
his negotiations with * * * and * * *, the agents or the re- 
spondent, as to require substantial corroborative evidence thereof. 
* * *, testifying for the complainant, stated that he overheard 
a conversation between the complainant and * * * wherein 
* * * agreed to pay $3.24 per bushel for the larger peaches and 
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$1.25 for the smaller peaches, but as his oral testimony is inconsistent, 
in part, with his affidavit attached to the complaint, and varies from 
that of the complainant and * * * as to some of the details of 
several telephone calls to * * *, it may be discounted somewhat. 
* * admits that he did not participate in the negotiations, and 


only overheard the conversation. On the other hand, both * * * 
and * * * testified emphatically that they had merely agreed to 


handle the peaches for the account of the complainant. 

It is clear from the record that the peaches were picked Saturday, 
August 11 and Sunday, August 12, shipped to * * Sunday 
evening, August 12, and arrived the afternoon of August 13, where 
federal inspection made August 14 showed average decay of about 
50 percent. While there may have been some mention of a price of 
$3.24 per bushel in the conversation between * * and the com- 
plainant, which the witness * * * may have overheard in part, 
the evidence indicates that * * * did not agree to purchase the 
respondent's peaches at that price. 

While it is possible that a higher return might have been realized on 
the peaches had they been picked up Saturday night instead of Sun- 
day night, there is not sufficient evidence in the record to place the 
responsibility for the delay, if any, upon the respondent, nor is there 
any evidence as to what the difference in the net return to the com- 
plainant would have been had they been picked up August 11 instead of 
August 12. 

Having concluded that the transaction was not an outright sale, 
there is no question but what it was clearly in interstate commerce. 
While it is not necessary to rule upon the respondent’s motion to dis- 
miss the complaint for want of jurisdiction, as lis motion was con- 
tingent upon a finding that the transaction was a straight sale, we are 
not persuaded that the act would not have applied in the instant case 
had there been a sale. Av/ueger v. Aeme Fruit Company, To Vr. (2d) 
67. Where a shipment eventually goes to another State, the buying ts 
as much a part of interstate commerce as the shipping. Shafer v. 
Farmers Grain Company, 268 U.S. 189 In determining what is 
interstate commerce, courts look to practical considerations and the 
established course of business. Fost r-Fountain Packing Company 
v. Maydel, 278 U.S.1. The record in this case shows that the respond- 
ent at the time the transaction in question took place was handling 
about ten or twelve cars of peaches a day and it is common knowledge 
that a substantial percentage of the peaches raised in southern * * * 
are disposed of in other States. A sale to such a dealer must be pre- 
sumed to have been made in contemplation of the fact that the peaches 
would be disposed of in the current of interstate commerce. 
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The complainant having failed to sustain the burden of proving the 
contract of sale, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. Copies hereof shall be served upon the 
parties by registered mail or in person. 





(A. D. 1449) 
PACA Doc. No. 4601.* Decided March 31, 1947. 
Dismissal—Failure to Prove Breach of Contract as to Variety of Commodity 


Where complainant purchased from respondent a carload of U. S. No. 1 peppers, 
Tri-City brand, California Wonder variety and shipment was diverted to 
complainant who, after inspection of the shipment notified respondent that 
the baskets contajning the peppers were not labeled and that they contained 
a mixed variety of peppers in breach of the contract of purchase and sale, 
as a result of which complainant sustained a loss on resale of the peppers, it 
is held that since the peppers graded U. S. No. 1, they were of the variety 
ordered, and since complainant failed to prove that the alleged breach of 
the contract was the proximate cause of the alleged damage claimed by 
him, the complaint for reparation is hereby dismissed.** 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Henry T. Spiegel, 
of Chicago, Illinois, for respondent. Mr. Frederick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.). It was 
instituted by a formal complaint filed March 11, 1946, in which com- 
plainant alleges that, under a contract of purchase and sale, respondent 
shipped to complainant a carload of peppers which did not conform 
to the contract requirements. Pursuant to this complaint, an investi- 
vation was conducted by the Production and Marketing Administra- 
tion and the report thereof is contained in the file. On May 31, 1946, 
copies of the formal complaint and the report of investigation were 
served upon respondent by registered mail. A copy of the report was 
served upon complainant on the same day. 

The transaction in dispute occurred on or about November 17, 1945, 
as a result of a telephone conversation between the parties. Com- 
plainant alleges that respondent in this conversation represented 
” @As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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that the carload of peppers had been graded U. S. No. 1 prior 
to the shipment from Texas on November 13, 1945, that the peppers 
were of a variety known as “California Wonder Peppers,” and that the 
baskets containing the peppers were labeled “Tri-City brand.” Rely- 
ing on these representations, complainant avers that it agreed to pur- 
chase the peppers on an f. o. b. shipping point acceptance final basis. 
According to complainant, the baskets did not have labels and con- 
tained mixed peppers of two varieties, “California Wonder,” a hard- 
shell pepper and “World Beaters,” a soft-shell type which had not been 
ordered and which is not the preferred or desired type of pepper in 
demand at * *. Complainant claims that because of the inclu- 
sion of “World Beaters” and the decay in that variety the resale of 
the peppers was difficult, resulting in a loss of $474.92. An award of 
reparation for that amount is requested. 

The answer to the complaint was filed June 26, 1946. Therein re- 
spondent admits the contract terms alleged by complainant except as 
to the representation concerning labeling. It is denied that there was 
any violation of the act or that complainant suffered damages as a 
result of the alleged breach. 

Since the amount involved in this proceeding was less than $500, it 
was conducted under the shortened procedure in accordance with sec- 
tion 47.20 (b) of the rules of practice. The parties submitted evidence 
in the form of affidavits and depositions. 

It appears from the report of investigation that the carload of 
peppers in dispute was purchased by respondent on a rolling accept- 
ance final basis from * * * as U.S. No. 1, California Wonder, 
Tri-City brand. The latter company had in turn purchased this 
carload, on the same representations as to variety and grade, from 


the shipper * * * through * * * who acted as sales agent. 
* * * acted as buying agent for * * * in this transaction 


and personally inspected the peppers prior to purchasing them. At 
shipping point, the peppers were Federally inspected and certified 
as U.S. No.1. Ina deposition taken on behalf of respondent * * * 
stated that he saw many of the peppers being put into the baskets before 
shipment and considered therm to be of the California Wonder variety 
and that the Tri-City brand labels were placed under the lids of the 
baskets. 

The shipment arrived at * * * on November 20, 1945, and 
complainant, after inspecting the peppers, wired respondent that the 
baskets were not labelled and the peppers were not California Wonders 
and, therefore, it could not use them. Respondent replied that com- 
plainant should get positive evidence as to the variety and submit 
a claim for any loss. Complainant advised respondent to send some- 
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one to inspect the peppers as to variety but respondent did not do so. 
The Opening Statement of Facts filed by complainant contains the 
affidavits of three individuals who are in the produce business in 
* * *, Their statements are to the effect that they inspected the 
baskets unloaded from the car and found them to contain peppers of 
two varieties, hard-shell or Wonders and soft-shell peppers, and, 
further, the latter variety showed a ripe condition and some decay. 
Complainant also submitted an account of the sales of these peppers 
and a statement concerning the dumping of 124 baskets of peppers. 


FINDINGS OF FACT 


* * * 


1. Complainant is an individual, doing business as 


* * * at * * * 


2. Respondent * * * is a partnership consisting of * * * 


whose address is * * *, Respondent was licensed under the act 
at the time of the transaction involved in this proceeding. 

3. On or about November 17, 1945, complainant contracted to buy 
and respondent to sell one carload containing 720 bushel baskets of 
California Wonder peppers, Tri-City brand, which had been graded 
U. S. No. 1 and shipped from Texas on ‘November 13, 1945, in car 
PFE 41088. The price agreed upon was $2.55 per basket f. o. b., 
shipping point acceptance final. 

4. A joint Federal-State inspection was made of the peppers in 
PFE 41088 at * * *, on November 13, 1945. The resulting cer- 
tificate states that the brand is Tri-City, and the grade is U. S. No. 1, 
but no mention is made of the variety or varieties of peppers con- 
tained in the baskets. 

5. Respondent ordered diversion of the shipment * where 
it arrived November 20, 1945. Complainant inspected the peppers 
and notified respondent by wire the same day that the baskets were 
not labeled and contained soft-shell peppers which had not been 
ordered. 

6. Complainant ordered a Federal appeal inspection which was 
made November 21. This inspection upheld the * * * inspection 
as to permanent factors of quality, “decay being a factor of condition 
which is subject to change.” Under “Condition”, the inspection cer- 
tificate states “Average 4% turning red. From 2 to 12%, averaging 


* 


7% Bacterial Soft Rot in various stages. Remainder of stock is fresh, 
firm, and good green color.” It also states that the baskets have no 
distinguishing marks. There is no statement in the certificate as to 
the variety or varieties of peppers contained in the baskets. 

7. Complainant resold the peppers during the period November 20 
to December 22, 1945, for prices ranging from 50 cents per $5 per 
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9 


basket, and realized gross proceeds of $1,739.35. It was necessary to 
dump 124 baskets of peppers. 

8. Complainant paid respondent the purchase price of $1,836. 

9. The formal complaint was received March 11, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant’s position is that the baskets contained soft-shell pep- 
pers in addition to the California Wonder Variety, and the loss re- 
sulted from the ripe condition and decay in the soft-shell peppers and 
because this variety of pepper has a lower market value than the 
California Wonder. The main question then, which is one of fact, is 
whether the baskets did contain mixed varieties of peppers. 

At the outset it may be noted that it is alleged in the complaint 
that the variety of peppers known as World Beater is more commonly 
known as soft-shell peppers and is distinct in type from the California 
Wonder variety, which is commonly known as a hard-shell pepper. 
In the Statement in Reply, complainant sets forth that World Beater 
is a long thin pepper. However, the report of investigation discloses 
that both varieties are of the short type of pepper but the California 
Wonder has a darker green color and a slightly thicker wall or shell 
than the other. It would appear, therefore, that there is some doubt 
whether the peppers described by complainant as soft-shell were of 
the variety, World Beater, and we will refer to them as soft-shell pep- 
pers alone. 

The U.S. Standards For Sweet Peppers, issued September 30, 1929, 
which was in effect at the time of this transaction, provide that “U.S. 
No. 1 shall consist of sweet peppers of similar varietal characterist- 
ics. * * ** Under the definitions of terms it is stated “ ‘Similar 
varietal characteristics’ means that the peppers shall be alike as to 
type and general characters of the fruit.” Complainant requested a 
Federal inspection at destination as to variety and condition. The 
Federal inspection certificates issued at that time and also at shipping 
point state that the peppers graded U.S. No. 1, which under the Stand- 
ards would indicate that the peppers had similar varietal character- 
istics. This is not equivalent to a statement that all of the peppers 
were of the California Wonder variety but apparently they were 
found to be all of the hard-shell or all of the soft-shell variety. 

Complainant, in support of its allegation that the baskets contained 


soft-shell peppers, put into evidence aflidavits to that effect. The 
affiants and the complainant did not definitely state the percentage of 
such peppers contained in the baskets or even whether the number 
was substantial. In its Statement in Reply, complainant states “that 
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while the car did grade U. S, No. 1, nevertheless, this was not strictly 
a car California Wonder type peppers,” and the use of the word 
“strictly” infers that the number must have been small and within 
the 10 percent tolerance allowed for U.S. No. 1. 

The transaction in this proceeding was on an acceptance final basis 
and there can be no recovery for decay in transit in the California 
_ Wonder variety of peppers. Complainant had the burden of proving 
that the baskets, in addition to the variety ordered, contained another 
variety and that this breach of contract was the proximate cause of 
the damage claimed. We believe that, in this respect, complainant 
has failed to sustain the burden. 

The Federal inspection certificate issued at * * * would seem 
to establish conclusively that the baskets did not contain labels. 
Complainant, however, did not allege or seek to prove that the labels 
were a material factor in this transaction or that the absence thereof 
was the basis of any damage. Under these circumstances, the breach 
of contract can not be further considered. 

The complaint should be dismissed. 


ORDER 


The complaint of * * * against * * * is dismissed. 
This order shall become effective 20 days after its date. 


Copies of this order shall be served on the parties by registered 
mail or in person, 





COURT DECISIONS 


OGDEN Dairy Co, v. WICKARD, SECRETARY OF AGRICULTURE, ef al., 157 F. 2d 445.* 
Decided October 21, 1946. 


CIRCUIT COURT OF APPEALS, SEVENTH CIRCUIT 
Civil Action No. 8980 
Order No. 41—War Food Administrator’s Order Sustained and Affirmed 


War Food Administrator's order directing Ogden Dairy Company to make an 
additional payment to the Pure Milk Association, sustained by the District 
Court, affirmed.** 


Administrative Law—Judicial Review—Record—Substantial Evidence 


Order of War Food Administrator directing an additional payment to the milk 
association is limited to a determination of whether there was substantial 
evidence to support the order. 

Record before War Food Administrator disclosed substantial evidence supporting 
his order directing milk handler to pay an additional sum to milk association 
pursuant to an agricultural marketing agreement on the ground that 
handler’s tests and records of butterfat of milk handled by it were un- 
reliable.** 


Administrative Law—Judicial Review—Appraisal of Value of Evidence— 
Consideration of Credibility of Witnesses 


On reviewing an order of the War Food Administrator with reference to con- 
tributions by handler to milk association pursuant to an agricultural market- 
ing agreement, the Circuit Court of Appeals is without authority to appraise 
the value of the evidence or consider the credibility of witnesses.** 


[4457] Appeal from the District Court of the United States for the Northern 
district of Illinois, Eastern Division; William J. Campbell, Judge. 

Action by Ogden Dairy Company against Claude R. Wickard, Secretary of 
Agriculture, and Marvin Jones, War Food Administrator, to review an order 
directing plaintiff to pay the Pure Milk Association a specified sum of money. 
From a judgment sustaining the order, plaintiff appeals. 

Affirmed, 

J. H. Silver, of Chieago, Ill (Leon A. Semerak, of Chicago, ILL, of counsel), for 
appellant. 

Wendell Berge, Asst. Atty. Gen., James A. Doyle, Sp. Asst. to Atty. Gen., Aarl 
R. Price, Atty., Department of Agriculture, of Washington, D. C., J. Albert Woll, 
U. S. Atty., of Chicago, Ill, J. Stephen Doyle, Jr., Sp. Asst. to Atty. Gen., and 
John P. Lulinski, Asst. U. S. Atty., of Chicago, Il, for appellees. 


*2 A. D. 558, sustained by the District Court of the United States for the Northern 
District of Illinois, Eastern Division in unreported decision, affirmed herein.  Certiorari 


denied by the Supreme Court on October 10, 1947.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisious.._lid. 
+Italic figures in brackets refer to first word beginning a page in 157 BF. 2d Kd. 
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AGRICULTURAL MARKETING OF 1937 


157 F. 2D 445 


ACT 








Before SPARKS and MINToN, Circuit Judges, and BricGLe, District Judge 


Bricc.e, District Judge. 

This proceeding challenges an order by the War Food Adiminstrator 
directing plaintiff (appellant here) to pay to the Pure Milk Asso- 
ciation the sum of $11,483.71. The District Court sustained the order. 
The administrator rests his authority for such order upon the pro- 
visions of the Agricultural Marketing Agreement Act of 1937, 7 U.S. 
C. A. § 601 et. seq., supplemented by Administrative Order No. 41 
Chicago Marketing Area, some of the pertinent. provisions of which 
are set forth in a footnote. 

[446+] The administrator has undertaken to set up a system, the com- 
plexities of which are immediately apparent, calculated to encourage 
the production and distribution of milk regardless of the use to which 
it is put after it leaves the producer. It is sufficient in the disposition 
of this matter that we keep sight of the fact that the fundamenal and 
controlling factor is the butterfat content of the milk regardless of 
whether the processor sold the same as fluid milk or whether it was 
used in the manufacture of cheese or butter, or put to other uses. The 
return to each producer is expected to be equalized according to the 
butterfat content of his milk. 

1Section 941.4 (d) provides: “For each delivery period each handler shall compute, 
in the manner and on forms prescribed by the market administrator the amount of milk 


in each class, * * * as follows: 
“(1) Determine the total pounds of milk (a) received from producers, (b) produced 


by him, if any, (c) received from other handlers, if any, (d) received from other sources, 
if any and (e) add together the resulting amounts 
* ce ” a ” . ” 


“(3) Determine the total pounds of milk in Class I as follows: (a) convert to quarts 
the quantity of milk disposed of in the form of milk, except such milk as is used for pur- 
poses for which no approval by health authorities in the marketing area is necessary, and 
multiply by 2.15, (b) multiply the result by the average butterfat test of such milk, and 
(c) if the quality of butterfat so computed when added to the pounds of butterfat in Class 
II milk, Class III milk, and Class IV milk, computed pursuant to subparagraphs (4) (b), 
(5) (b), and (6) (ce) of this paragraph is less than the total pounds of butterfat received, 
computed in accordance with subparagraphs (2) of this paragraph, and amount equal to 
the difference shall be divided by 3.5 per cent and added to the quantity of milk determined 
pursuant to (a) of this subparagraph.” 

Section 941.5 (a) (1). “* *® * Any handler who purchases or receives, during 
any delivery period, milk from a cooperative association which is also a handler shall, 
on or before the 15th day after the end of the delivery period, pay such cooperative asso 
ciation in full for such milk at not less than the minimum class prices, with appropriate 
differentials, applicable pursuant to this section.” 

Section 941.5 (c) provides that if any handler has purchased milk containing more or 
less than 3.5 percent butterfat such handler shall add to or deduct from the price as 
otherwise fixed an amount which is proportionate to the difference in butterfat content. 

Section 941.3 (b) provides: “The market administrator shall verify all reports and pay 
ments of each handler by audit of such handler’s records. and of the records of any other 
handler or person upon whose disposition of milk such handler claims classification. 
Each handler shall keep adequate records of receipts and utilization of milk and shall, 
during the usual hours of business, make available to the market administrator or his 
representative such records and facilities as will enable the Market Administrator to: 

“(1) Verify the receipts and disposition of all milk required to be reported pursuant 
to this section, and in case of errors or omissions, ascertain the correct figures : 

“(2) Weigh, sample, and test for butterfat content the milk received from producers 
and any produce of milk upon which classification depends and 

“(3) Verify the payments to producers prescribed in Sec. 941.8.” 
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Plaintiff is known as a handler and operates a large plant in the City 
of Chicago where the milk is received, pasteurized and otherwise 
processed for the trade. During the period here in question—July, 
1940, to March, 1942—plaintiff had four storage tanks of 5000, 4000, 
3000, and 1700 gallons capacity respectively where the incoming milk 
was received and stored. Plaintiff received milk principally from 
three sources and stored it separately in the respective tanks and 
processed it separately without standardization. The milk in some 
tanks would, therefore, necessarily have a greater butterfat content 
than others, and plaintiff’s product would not be uniform in butterfat 
content. During the period in question plaintiff followed the practice 
of making tests for butterfat from each 1000 gallons flow as the milk 
passed from each tank to the pasteurizer and computed an average 
butterfat content of all milk processed for the day. These figures were 
transferred to a book at the close of the day or on the following day and 
the original memoranda destroyed. These daily averages of butterfat 
utilization so transferred to the so-called permanent record were used 
as the basis for plaintiff’s reports during each marketing period on the 
forms furnished and prescribed by the Market Administrator. These 
reports, if accurate, would reflect whether plaintiff for the period in 
question was in the plus or minus column with respect to the utilization 
of butterfat. 

During the same period the Market Administrator engaged in vari- 
ous tests for butterfat content of plaintiff’s milk. During that portion 
of the period from July, 1940, to April, 1941, the administrator carried 
on what is referred to as spot testing. He took samples largely from 
plaintiff’s icebox but occasionally obtained them [447+] from plaintiffs 
vendors, all without regard to what tank the milk came from. Later 
and during the period from April, 1941, to March, 1942, the Adminis- 
trator changed his method of sampling by conforming largely to that 
used by plaintiff. The average result reached by the administrator 
over the entire period in question varied from that reached and reported 
by plaintiff to the extent that the administrator determined that 
plaintiff's indebtedness for such period was $11.483.71. This figure 
represented the difference between what plaintiff reported and the 
average result of the tests conducted by the administrator and it was 
ordered by the administrator that plaintiff pay this sum to the Pure 
Milk Association. Plaintiff sought review of this determination be- 
fore the administrative body and later before the District Court. 

[1] Our examination of the question is limited to a determination of 
whether there was substantial evidence to support the order of the 
administrative tribunal. Republic Aviation Corporation vy. National 
Labor Relations Board, 324 U.S. 793, 800, 65 S. Ct. 982, 89 L. Ed. 
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1372, 157, A. L. R. 1081; Dobson v. Commissioner, 320 U.S. 489, 64 
S. Ct. 239, 88 L. Ed. 248. 

It is quite obvious that either the method employed by plaintiff or 
that employed by the administrator rested upon the law of averages. 
It was neither feasible nor possible to test every gallon of milk or even 
every hundred gallons, but the butterfat content was to be judged by a 
fair and adequate sampling of the product. It would seem that the 
method employed by plaintiff was in some respects superior to that 
originally employed by the administrator—indeed, the administrator 
must have thought so as he later, during the period in question, adopted 

_much the same method. But it is not the plaintiff’s method of testing 
that is so much criticized by the administrator as its method of tran- 
scribing and preserving records of its tests. The administrator charges 
that plaintiff has so manipulated its records as to cause them to in- 
correctly reflect the true butterfat tests made by it. 

[2] The record before the administrative tribunal was voluminous 
in support of the reliability of the respective butterfat tests. It would 
serve no good purpose to recite the substance of such testimony or the 
respective contentions in relation thereto. It is sufficient to observe 
that an impartial trier of the facts could have adopted either series of 
tests as reflecting the truth. Plaintiff is insistent in is assertion that 
the administrator’s system of spot sampling was inadequate and un- 
fair and that its own was the only adequate method of determining 
the overall butterfat content of plaintiff’s product, yet facts and cir- 
cumstances appear from plaintiff’s own witnesses in connection with 
the destruction of the original records of butterfat tests that could 
well have caused the trier of the facts to look askance at plaintiff’s 
records that were preserved for the purpose of reports to the admin- 
istrator. Color is lent also to the view of the administrator by testi- 
mony that promises were made by plaintiff to preserve such records 
for use of the administrator, which apparently was not done. One of 
plaintiff's testers admitted that he consistently avoided sampling when 
the lower-test milk was coming off the filler. These circumstances 
and others could well have caused the hearing officer to have branded 
plaintiff’s tests and records with a degree of unreliability. 

[3] Our duties have been so circumscribed that we are without 
authority to appraise the value of the evidence or consider the credi- 
bility of the witnesses. A study of the record made before the hearing 
officer leaves us unable to say that there was not substantial evidence 
to support the conclusion reached by the administrator. Other errors 
raised on the record are without substantial merit and the decree of 
the District Court is 


Affirmed. 
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(Administrative Procedure Act) 
A. D. 
ADMINISTRATIVE PROCEDURE ACT No. Page 
Application of section 4 (c) of, relating to publication or service 
and effective date of order ; 1423:177; 1424:180; 1425 183 
Continuation of existing rates involving section 4 of__._._._.._.-. 1426 184 
Effective Date of Order 
Since an order prescribing rates and charges constitutes 
a “rule” by definition in the Administrative Procedure 
Act, and it does not appear that good cause exists 
for making the inereases in respondent’s rates and 
charges effective immediately, the order herein shall 
become effective thirty days after its service on the 
parties as provided in section 4 (c) of the Administrative 
Procedure Act____- ssehaie : . 
Section 4 (ce) of, modifies section 313 (7 U. S. C., § 214) of 
Packers and Stockyards Act, relating to effective date of 
order which constitutes a ‘‘rule’’ under__ 1423:178; 1424:180; 1425 
BULLS 
Definition of word__- 
EFFECTIVE DATE OF ORDER 


Application of section 4 (ce) of Act relating to publication or 
service and effective date of order___-__ 1423:178; 1424:180; 1425 
PACKERS AND STOCKYARDS AcT 
Section. 313 (7 U.S. C., § 214) of, modified by section 4 (¢) of 
the Administrative Procedure Act, relating to effective date 
of order which constitutes a ‘‘rule’? under Administrative 
Procedure Act_-_- ~ ---- -..----- 1423:178; 1424:180; 1425 


PUBLICATION OR SERVICE 
Section 4 (c) of Administrative Procedure Act relating to... 1423:178; 
1424:180; 1425 
Rates AND CHARGES 
Continuation of Existing Rates Involving Section 4 of the 
Administrative Procedure Act 
After finding that notice and public rule making proce- 
dure preceding the issuance of the order was impracti- 
cable and contrary to the publie interest, the tempo- 
rary rates of the respondent which expire on April 5, 
1946, were continued temporarily pending a decision 
on the merits of the respondent’s petition, filed March 
25, 1947, and until further order herein___._.__—~_____~- 
Increase in 
Respondent’s request for an increase in certain of its rates 
and charges because of increased expenses of operation 
of its business, granted_ 
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(Administration Procedure Act)—Continued 


RaTEs aND CHARGES—-Continued 
Increase in—Continued 1.D.No. Page 
Respondent's request for an increase in certain of its rates 
and charges because of increased expenses of operation 
of its business, granted, subject to conditions stated 


herein, and since increases in respondent’s labor costs 

are retroactive to November 1, 1946, the prescribed 

rates may be made effective on March 24, 1947, and 

shall continue for a period of one year thereafter unless 

modified or extended____-_--- Seer eee ae ... 1424 
Respondents’ request for an increase in certain of its rates 


and charges, granted, subject to conditions stated herein, 
this order to become effective thirty days after service 
hereof on the parties, and shall continue for a period of 
one year thereafter unless modified or extended 1425 
Order prescribing, as constituting ‘‘rule”’ by definition in Ad- 
ministrative Procedure Act_____-__-- 1423:178; 1424:180; 1425 
‘*RULB” 
Order prescribing rates and charges constituting, by definition 
in Administrative Procedure Act- - - -- 1423:178; 1424:180; 1425 
STATUTES 
Construction and Interpretation 
Appheation of section 4 (¢) of Administrative Procedure 


sé 


Act with reference to publication or service of any sub- 
stantive rule and its effective date__ 1423:178; 1424:180; 1425 
Section 4 (c) of Administrative Procedure Act modifies 
section 313 (7 U.S. C., § 214) of Packers and Stockyards 
Act, relating to effective date of order which constitutes 
a ‘‘rule’”’ under Administrative Procedure Act . 1423:178; 
1424:180; 1425 
DisMISSAL 
Decease of Respondent 
It having been ascertained that the respondent was de- 
ceased, the disciplinary complaint issued against him is 


dismissed 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCORD AND SATISFACTION 
Failure to Establish 

Where a shipment of tomatoes did not meet contract re 
quirenents at shipping point, but neither party was 
aware of that facet when the seller made an allowance to 
the buyer after the buyer complained that the shipment 
arrived in poor condition and would have to be sold at a 
loss, and it did not appear that the allowance was made 
in full settlement of all claims arising out of the transac- 
tion, held, payment of the allowance did not amount to 
an accord and satisfaction and the buyer was not pre- 
cluded from claiming further damage : _ 1435 209 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


AFFIRMATIVE RELIEF A.D.No. Page 
Effect of failure to file counterclaim in time as basis for 235 
BREACH OF CONTRACT 
Refusal to accept delivery 1430 197 
CONTRACT OF PURCHASE AND SALE 
Breach of, as to variety not shown__- . 1449 267 
Effect of failure to make prompt objection to terms of sale on 
rolling acceptance final basis _- : 1434 206 
Refusal to accept delivery as constituting breach of contract. 1430 197 
Statement Constituting Opinion, not Warranty 
While respondent maintains that complainant warranted 
a shipment of celery to be from the Chula Vista District 
of California and of ‘‘Extra Faney U. 8. No. 1” quality, 
and the record shows that this contention cannot be 
reconciled with other known facts relating to the trans- 
action, it is held that in view of all the evidence and 
circumstances, no such representations were made by 
complainant or its agent and that a statement by com- 
plainant that the celery arriving from Cutler, Cali- 
fornia, was superior to that from Salinas, California, 
was a statement of opinion only and not a warranty 
under section 12 of the Pennsylvania Sales Act 
Substantial compliance with, as not justifying rejection of 
shipment - 
CONTRACTS 
Effect of Failure to Make Prompt Objection to Terms of 
Where complainant’s agent confirmed the sale of a earload 
of celery to respondent by an invoice bearing the words 
“rolling acceptance final,”’ and the evidence shows that 
such invoice was received by respondent, who made no 
objection to the terms of sale noted thereon until after 
the arrival of the produce, it is held that respondent's 
failure to object upon receipt of the invoice indicates that 
the invoice correctly stated the terms of sale 
COUNTERCLAIM 
When Considered Reecoupment or Set-Off 
Although a counterelaim filed by a respondent in a pro- 
ceeding under the Aet must be an existing cause of aetion 
and it may be barred as a basis for affirmative relief by 
lapse of time, the counterelaim can be considered as re- 
coupment or set-off against the claim of the complainant 
in reduction of reparations otherwise due complainant, if 
the counterelaim arose in connection with the same 
transaction; recoupment being a right to reduee com- 
plainant’s claim, such right exists as long as the eom- 
plainant’s cause of action exists 
DAMAGE IN TRANSIT 
Assumption of, by Buyer in F. O. 


i 
In an f. 0. b. sale, the buver assumes all transit risk of 


damage not occasioned by the shipper 
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DAMAGES A.D.No. Page 
Denial of expense of telephone calls and telegrams as 257 
Expense of Telephone Calls and Telegrams 

Claim for rcimbursement of expense of telephone calls and 
telegrams in connection with shipment rejected without 
reasonable cause, denied, for lack of proof that the 


expenses were incurred, or that they were in connection 
with the resale ai die es GS Raph to a 
Failure to prove absence of labels resulted in_- 


Measure of, based on 
breach of contract where no actual damage is proved _ - _- 
resale of commodity 
DEFAULT 
Effect of failure to answer- -- 
DIsMISSAL 
Effect of Failure to File Counterclaim in Time 
Where complainant was indebted to respondents for their 
share of the profits under a limited joint venture between 
the parties, and respondents failed to file complaints 
against complainant within the time allowed by the 
PACA for filing of reparation complaints, but filed a 
counterclaim when complainant instituted proceedings 
under the Act with a view to collecting from each of the 
respondents one-third of the loss sustained by complain- 
ant in connection with the deal, it is held that the laches 
of respondents in failing to file their claims with the De- 
partment within the required nine months statutory pe- 
riod require a dismissal of the counterclaim as a basis for 
affirmative relief as to both respondents, and the counter- 
claim is, therefore, dismissed 231 
Failure to Comply with Statute of Frauds 
Where complainant orally contracted to sell to respondent 
a truckload of tomatoes and respondent rejected them 
upon arrival at destination, it is held that since re- 
spondent pleaded the statute of frauds and there was no 
memorandum in writing, payment or acceptance and 
receipt, the complaint for reparation for alleged rejec- 
tion of the commodity should be dismissed 14389 224 
Failure to Establish Burden of Proof 
Where complainant alleged that he sold peaches to re- 
spondent who denied the purchase, it is held: (1) com- 
plainant assumed the burden of proof and the conflicting 
evidence did noc establish an agreement by respondent’s 
agent to buy; (2) the peaches were accepted by re- 
spondent for transportation to an interstate market for 
sale for complainant’s account which was done; and 
(3) the complaint should be dismissed é 260 
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Dism1ssaL—Continued A.D.No. Page 
Failure to Establish Joint Venture Agreement 

Where complainant and respondents entered into an ora! 
agreement to purchase in a joint venture all of the 
spinach cut by a certain grower over a stated period of 
time, at a total cost of $1.10 per bushel, and complainant 
was to buy all of the spinach covered by the joint venture 
at the prevailing market price of $1.40 per bushel, with 
the parties to share equally the profits represented by 
the difference between the purchase price of $1.10 and 
the $1.40 price paid by complainant, and no discussion 
was had regarding the liability of the parties in the event 
losses were sustained in the subsequent disposal of the 
spinach by complainant, it is held in this proceeding by 
complainant, seeking an award of reparation from re- 
spondents for their alleged one-third share of losses sus- 
tained upon resale of the spinach, that a preponderance 
of the evidence sustains respondents’ contention that the 
agreement contemplated a limited joint venture only, 
rather than a joint venture within the ordinary meaning 
of the term implying a sharing of losses as wellas profits... 1442 231 

Failure to Prove Breach of Contract as to Variety of Com- 
modity 

Where complainant purchased from respondent a carload 
of U. S. No. 1 peppers, Tri-City brand, California 
Wonder variety and shipment was diverted to com- 
plainant who, after inspection of the shipment notified 
respondent that the baskets containing the peppers were 
not labeled and that they contained a mixed variety of 
peppers in breach of the contract of purchase and sale, 
as a result of which complainant sustained a loss on re- 
sale of the peppers, it is held that since the peppers 
graded U.S. No. 1, they were of the variety ordered, and 
since complainant failed to prove that the alleged breach 
of the contract was the proximate cause of the alleged 
damage claimed by him, the complaint for reparation 
is hereby dismissed _ - - - - - - - - - late 

Petition for reconsideration of prior order awarding reparati ion 
to complainant-- - - -- - bs Lots ater te ea sian ee 
on Request of C omplainant: 

On complainant’s request for a termination of this pro- 
ceeding, and in the absence of a counterclaim by re- 
spondent, the complaint for reparation is dismissed 
without prejudice to the complainant - ~~. -----~------ 1433 

Settlement Between Parties 

On notification by complainant that the claim has been 
settled between the parties and upon its request to take 
no further action thereon, the complaint for reparation 
is hereby dismissed - -. 

739556-—47———-8 
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EVIDENCE A.D.No. Page 
Breach of contract as to variety not shown 267 
Facts establishing agency 257 
Facts showing— 

acceptance of commodity by respondent for sale for com- 
plainant’s account 262 
Failure to establish burden of proof as to— 
agreement by respondent’s agent to buy 262 
Failure to prove absence of labels resulted in damage 267 
Preponderance of, sustained that agreement contemplated 
limited joint venture only, not joint venture 235 
FAILURE TO DELIVER 
Justification of 
Where shipper was willing and able to ship in substan- 
tial compliance with contract, but buyer gave notice 
that such shipments would not be accepted, it is held 
that failure to ship was not without reasonable cause-_- 

INSPECTION CERTIFICATE 

Buyer’s Opportunity to Inspect 
Although contract provided shipping point inspection 
certificate to be final evidence of quality, and such 
certificate did not affirmatively show that produce 
met contract requirements, held, that since buyer 
demanded and was given right of inspection at desti- 
nation, buyer could not thereafter complain of cer- 
tificate, and rejection was not justified if produce 
substantially complied with contract 253 
INTEREST 
Date From Which it shall Run 
Where it was alleged that demand for payment had 
been made, but there was no evidence as to the date 
of such demand, held that interest should run from 
the date of the complaint....<-...-.:.2.........-- 1445 246 

JUDGMENT ON PLEADINGS 
DiGhOn for SUBIAINGEG. 2202 26d eo coe Seacec sees eiccdcnuss., 4S ~=6oR 

LICENSES 
Suspension of 

Where respondents admitted that they repeatedly and 

flagrantly violated the Act by failing to account and 

remit and failing to keep adequate records, and agreed 

to the entry of an order suspending their license for a 

period of 90 days, respondents’ license is hereby sus- 

pended for such period, effective 10 days from the date 
hereof. é or 219 

Motion 

tecovery by, for judgment on pleadings - 221 
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NOMINAL DAMAGES A.D.No. Page 
Failure to Prove Extent of Loss 
Where complainant alleges damages sustained as result of 
negligence of broker in purchasing produce but fails to 
prove the extent of loss directly attributable to that 
negligence, nominal damages only can be allowed_ ae 
Measure of, based on— 
breach of contract where no actual damage is proved___-_- 
OWNERSHIP 
Consent to become owner of produce by diverting shipment to 
third party oe nt Rae ee ears 
PENNSYLVANIA SALEs ACT 
Statement constituting opinion only, and not warranty under 
section 17 of... .....--..< soso ase eee : ve 
PRACTICE AND PLEADING 
Motion for judgment on pleadings sustained - - 
PRINCIPAL AND AGENT 
Evidence Establishing Agency 
Where buyer claimed that broker acted solely as agent of 
seller, and broker testified that such was the case, but 
there was evidence that the buyer solicited the services 
of the broker, that broker confirmed the sale at the re- 
quest of buyer and also negotiated and confirmed an 
agreement reducing the original contract price, held, that 
broker acted as agent of buyer as well as seller 
Liability of Broker to Principal 
A broker employed to negotiate a purchase of produce for 
his principal is liable to principal for any loss that can be 
shown to result directly from negligence in making the 
purchase _ _ -_ - -- 
RECONSIDERATION 
Dismissal of Petition for 
Where respondent’s petition for reconsideration of an order 
awarding to complainant reparation involves the same 
questions of fact and law considered and determined in 
the original decision, and no error appearing therein, the 
petition is hereby dismissed without making prior service 
thereof on complaint - - ane 1432 
RECOUPMENT 
When counterclaim considered as_- : 1442 
REJECTION OF SHIPMENT 
Substantial compliance with contract as not justifying _ 1428 
REPARATION 
Breach of Contract 
Where a breach of the contract was admitted by seller, but 
actual damage was not proved, buyer is awarded nom- 
inal damages only------------- 
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REPARATION—Continued A.D. No. Page 


Failure to Account for Money Advanced 
Where money was advanced by complainant to assist re- 
spondent in shipping produce to complainant and, after 
making a few deliveries, respondent refused to make 
further shipments or return the balance of the money 
advanced and held by him, complainant may recover by 
motion for judgment on the pleadings as a result of 
respondent’s failure, in violation of the Act, to account 
for the balance of the advance admittedly in his possession. 1436 215 
Failure to Pay Allowance for Decay 
Where complainant contracted to purchase a carload of 
grapefruit of specified sizes from respondent and paid 
the invoice prices but the shipment contained grapefruit 
of sizes of less value, and, in addition, respondent failed 
to pay an agreed allowance for decay, it is held that 
reparation should be awarded complainant in the amount 
of the allowance and the excessive payment made for the 
size grapefruit received 
Fail ure to Pay Balance of Purchase Price 
Reparation awarded complainant in amount of the un- 
authorized deduction made by respondent from the 
contract purchase price for a carload of citrus fruit -- - 
tespondent’s failure to pay the total amount of the pur- 
chase price agreed upon in the contract of sale entitles 
complainant to an award of reparation for the unpaid 
balance of the purchase price of a carload of peaches_ - 
Failure to Pay Purchase Price 
Where complainant alleged that it sold and delivered 
potatoes to respondent at stated prices, and that pay- 
ment had not been made, respondent’s failure to an- 
swer entitles complainant to an award of reparation for 
the full amount of the purchase price 
Where the agent of respondent purchased from com- 
plainant a truckload of tomatoes after inspection and 
the agent delivered them by truck to respondent, held, 
that respondent’s failure to pay the purchase price en- 
titles complainant to an award of reparation for that 
amount 
Where the buyer contends that the contract of purchase 
and sale cannot be enforced under the Statute of Frauds 
“because there is nothing in writing signed by the party 
to be charged,” and further insists that there was no ac- 
ceptance of all or any part of the merchandise in ques- 
tion within the meaning of the Statute of Frauds, it is 
held: (1) since the record establishes an agreement to 
purchase the spec:fic merchandise on the basis of ‘‘f. o. b. 
California, rolling acceptance final,’ this was an ‘‘as- 
sent by word’’, within the meaning of the statute, to 
take the produce as owner; (2) respondent actively 
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REPARATION—Continued 
Failure to Pay Purchase Price—Continued 
consented to becoming the owner of the produce by 
diverting the shipment to a third party; (3) there was 
an acceptance and actual receipt of the shipment suffi- 
cient to satisfy the Statute of Frauds; and (4) com- 
plainant is entitled to an award of reparation in the 
amount of the agreed purchase price 
Unlawful Rejection 
Where buyer rejected two carloads of onions, claiming that 
shipment was from Nyssa, Oregon, instead of Idaho as 
called for by the contract, it is held that the rejections 
were without reasonable cause, shipment from Nyssa, 
Oregon, being substantial compliance with the contract 
Where respondent contracted to purchase a mixed carload 
of melons and on arrival at destination of shipment 
meeting the contract requirements, refused to accept 
delivery unless permitted to handle for the account of 
the shipper, held, that such refusal to accept constitutes 
a rejection of the commodity without reasonable cause, 
and that the shipper was justified in diverting the ship- 
ment elsewhere and is entitled to an award of repara- 
tion for the difference between the contract price and 
the net amount received on resale of the commodity 
Where shipment of garlic was not substantial, if not actual, 
compliance with the contract, held, that rejection was 
without reasonable cause and reparation awarded for 
difference between contract price and amount realized 
On SUING ces 
REPARATION FOR— 
Breach of contract... -_------- aa 1435 
Failure to account for money advanced. 1436 
Failure to pay— 
allowance for decay --- - - - 1441 
balance of purchase price- : 1444 
purchase price_____- 1434:206; 1438:223; 1445 
Unauthorized deduction from purchase price 1431 
Unlawful rejection. pis coer 1428:189; 1430:197; 1447 
SetT-OFrr 
When counterclaim considered as_- 
STATUTE OF FRAUDS 
Acceptance and receipt meeting requirements of 1434 
Effect of failure to meet requirements of, upon claim for 


A.D. No. Page 


1447 


1442 


reparation 1439 
Exchange of Telegrams as Writing Requirements of 
Exchange of telegrams so connected as to set forth all 
essential elements of a contract of sale constitutes a 
sufficient writing to satisfy the requirements of the 


statute of frauds 
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Writings Showing Compliance with: 

Where buyer claimed there was no compliance with the 
Statute of Frauds because there was no writing signed 
by itself or an agent in its behalf, held, that a telegram 
sent by buyer rejecting the shipment as not being in 
conformity with the contract ‘‘as confirmed”, when 
read with two confirmations issued by the buyer which 
contained all essential terms of the contract, was suffi- 
cient to take the case out of the Statute of Frauds and 
the contract was enforceable _ - 

Stay ORDER 
Denial of Petition to Set Aside: 

Where it is not shown by a consideration of the petition to 
set aside previous order, or by a reconsideration of the 
proceeding, that respondent was unable to take any 
action with the view of filing an answer to the complaint 
prior to the issuance of the order based upon respond- 
ent’s default, respondent’s petition to set aside the order 
to permit the filing of an answer is denied________~- 

SvuITABLE SHIPPING CONDITION 
Inapplicability of Rule: 

Where buyer rejected onions meeting grade requirements 
of contract at shipping point but were affected by decay 
at destination, it is held that the suitable shipping con- 
dition rule cannot be invoked because it was shown that 
the shipments were delayed in transit and were not 
handled under normal transportation service and con- 
migione. «2.225. .... pee ae ks ee 

SUSPENSION OF LICENSE 
Repeated and flagrant violations of Act_. 
TELEPHONE CALLS AND TELEGRAMS 
Denial of expense of 
VIOLATION OF ACT 
Failure to account and remit--- - ; 
Failure to account for money advanced_-_--- - ~~ --- 
Failure to keep adequate records- - --- - -- 
Failure to pay— 

allowance for decay - - - - 

balance of purchase price-_-_- - - 1431:199; 1444 

purchase price________._.----.-.-- 1484:206; 1438:223; 1445 

Unlawful rejection __ - 4 1428:189; 1430:197; 1447 
WARRANTY 
Statement constituting opinion only, and not warranty 








INDEX-DIGEST OF COURT DECISIONS 


Marcu 1947 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE Law 
Judicial Review 
Substantial Evidence 

Order of War Food Administrator directing an additional 
payment to the milk association is limited to a determina- 
tion of whether there was substantial evidence to support 
the order, 157 F. 2d 445________- 

Record before War Food Administrator disclosed substantial 
evidence supporting his order directing milk handler to 
pay an additional sum to milk association pursuant to an 
agricultural marketing agreement on the ground that han- 
dler’s tests and records of butterfat of milk handled by it 
were unreliable, 157 F. 2d 445_____- Sa eh eeteteeel 

Value of Evidence 

On reviewing an order of the War Food Administrator with 
reference to contributions by handler to milk association 
pursuant to an agricultural marketing agreement, the Cir- 
cuit Court of Appeals is without authority to appraise 
the value of the evidence or consider the credibility of wit- 
nesses, 157 F. 2d 445 

EVIDENCE 
Power of court to appraise value of, before administrative agency, 
157 F. 2d 445 secrete eats Sed 
Record before War Food Administrator disclosed substantial evidence 
supporting his order, 157 F. 2d 445.._. - 
JupIcIAL REVIEW 
Power of courts to review War Food Administrator’s order, 157 F. 
ee 466... -.~.- 
OrpeER No. 41 (CuIcaao) — 
War Food Adminijstrator’s Order Sustained and Affirmed 
War Food Administrator’s order directing Ogden Dairy Company 
to make an additional payment to the Pure Milk Association, 
sustained by the District Court, affirmed, 157 F. 2d 445 
RECORD 
Substantial evidence disclosed in record before War Food Administra- 
tor, 157 F. 2d 445 : lane alt eng Z 
WITNESSES 
Power of court to consider credibility of, examined by administrative 
body, 157 F. 2d 445 





